REPONSES DES ETATS MEMBRES
AU QUESTIONNAIRE
SUR LA PREUVE SCIENTIFIQUE




ALLEMAGNE

Réponse du ministére fédéral de la Justice — Tradtion libre September 2008

Réponse au questionnaire sur la preuve scientifique en matiére pénale (dans sa version

adressée avec l'invitation officielle, comprenant 1 0 questions).

Remargues préliminaire :_

1. Voici quelques remarques préliminaires destinées a une meilleure compréhension de I'état
du droit et de la pratique en Allemagne. Les moyens de preuve qui peuvent étre utilisés pour
la manifestation de la vérité dans le cadre d’'une procédure pénale, c’est a dire les preuves qui
peuvent étre utilisées pour forger la conviction du Tribunal quant a la culpabilité ou I'innocence
du prévenu, sont listées de maniere exhaustive par la loi allemande. Il s'agit des témoins, des
experts, des ,apparences” [I’Augenschein est un concept difficilement traduisible: il regroupe
tout les faits, ou plutét les ,phénoménes* qu’'un individu peut constater par lui-méme, de
maniere sensorielle. Il s'agit par exemple de regarder une photo, de faire un transport sur les
lieux, d’écouter un bruit, etc.], des documents officiels et autres documents écrits, ainsi que
les déclarations du prévenu et des co-prévenus, bien que leur interrogatoire ne fasse pas
partie du recueil des preuves au sens technique du terme [sous entendu : un interrogatoire de
police ou autre donnant lieu a un procés verbal n'est pas un mode de ,preuve“ au sens
procédural : seules le sont les déclarations devant le tribunal. C'est la méme différence
gu’entre ,proof et ,evidence" aux USA]. Les perceptions et déductions de personne (,moyens
de preuves personnels) sont pris en compte au moment de leur déposition devant la cour,
durant l'audience de fond. Les moyens de preuve matériels, c’est & dire les objets, qui sont
significatifs pour l'instruction des faits (pieéces a conviction) et les données perceptibles sont
pris en compte par la réalisation d’une ,mise en situation“ [tous les actes par lesquels les

juges sont mis en situation de constater quelque chose d’eux-mémes].

2. Sous le concept de ,preuve scientifique“, objet de cette recherche, nous comprenons
essentiellement les constatations et I'analyse des traces en lien avec un fait criminel qui
mettent en ceuvre les moyens de la criminalistique moderne. La science criminelle qui se
développe en permanence permet aujourd’hui aux services d’enquéte d'appréhender et
d'analyser de maniére quasi-exhaustive les objets, substances et autres traces en lien avec
une infraction. Dans le domaine de I'analyse de traces biologiques (sang, racines capillaires,

salive, etc.), c’est surtout I'analyse de I'’'ADN qui est aujourd’hui d’une importance centrale.



3. La preuve scientifique n’est pas un moyen de preuve réglementé de maniére indépendante
et autonome au sens procédural du terme, mais une combinaison des moyens de preuve
~Lémoin“, ,sachant‘, ,expert‘, ,document officiel“ et ,mise en situation“. Cette combinaison est
finalement dominée par les experts. Le cercle fermé, déja évoqué, des moyens de preuve au
sens procédural, ne connait pas d’autre catégorie. La prise en compte de preuves qui ne sont
pas des témoignages, des expertises ou des preuves résultant de documents officiels, sont
réglementés par le mode de preuve de la ,mise en situation“. De ce fait, ce type de preuves
ne peut étre pris en compte au stade de I'audience de fond que par la présentation successive
de chaque élément de preuve par I'expert, qui les résume et les analyse. Ce dernier se trouve
au début et a la fin d’'une ,chaine de la preuve”, qui doit remonter jusqu’a la scéne de crime ou

a la trace en lien avec l'infraction.

4. La deécouverte de lindice et les constatations sur les traces d'un crime sont des
circonstances qui doivent étre introduits en procédure par la voie du témoignage des
fonctionnaires impliqués dans les investigations sur la scéne de crime. La présence de I'expert
des la scéne de crime est souhaitable, dans la mesure ou il est le seul a pouvoir identifier

l'importance de certaines découvertes.

5. Dans une seconde phase se déroule la sécurisation, c’est a dire la ,documentation” de la
trace par des photographies, des croquis et d’autres moyens de criminalistique. Les conditions
de la conservation et de la transmission des éléments de preuve nécessitent des vérifications,
qui sont réalisées par linterrogatoire des fonctionnaires qui s’en sont chargés. Il s’agit de
s’assurer que la trace qui doit faire I'objet d'une analyse de criminalistique n'a pas été

modifiée, et que la qualité de cette preuve n’est pas obérée.

6. Au cours d'une troisieme phase, il est procédé a I'exploitation de la preuve par une
technique d’investigation criminelle, qui nécessite en régle générale I'intervention d’'un expert
du Bundeskriminalamt (BKA) ou d'un Landescriminalamt (LKA), ou encore d'un expert des
instituts de médecine légale des universités allemandes. En ce qui concerne les infractions
routieres (droit pénal de la route), des spécialistes — en général étrangers au BKA et LKA - de
ce domaine interviennent (leur activité, au dela de la simple analyse des preuves, consiste a
reconstruire, sur la base de données et de calculs analytiques, le déroulement d’'un accident

afin d’établir dans quelle mesure il était prévisible et évitable).

7. Pour conclure, un point de vue particulier doit étre présenté. Lorsqu’il est question de
preuve scientifique, en particulier lorsqu’il s’agit de la prise en compte d’éléments de preuve
(des traces), ce que l'on appelle le ,traitement de la scéne de crime®, c'est a dire la

sécurisation et la documentation des traces, se trouve souvent au premier plan (c’est



également l'esprit de ce questionnaire). Bien que cet aspect soit important, ce n’est pas le

seul aspect de cette thématique.

En particulier, « I'attribution » [mot & mot I'affectation des traces, c'est-a-dire le fait d’établir
leur provenance] des traces sur la scene de crime est aussi important pour la manifestation de
la vérité et la présentation des preuves, tant vis-a-vis de I'accusé que d’autres personnes.

Ceci concerne les traces biologiques (par exemple les empreintes digitales, le sang ou les
cellules) comme les traces liées a un objet (attribution d’'un éclat de peinture & un véhicule
particulier ou d’une balle a une arme particuliére). Dés lors, les dispositions procédurales qui
s'appliquent au prélevement de matériel de comparaison chez le mis en cause et chez
d’autres personnes sont aussi significatives, dés lors que ces opérations sont le pendant
nécessaire a la réglementation du traitement de la scene de crime. En pratique, une
importance particuliere revient aux prélevements biologiques et a leur exploitation, ainsi qu'a
la prise d’empreintes digitales. Pour cette raison, il sera renvoyé aux regles de conservation
du matériel de preuve, mais pas seulement pour le traitement de la scene de crime, dans les

réponses aux questions 1, 2 et 6.

Réponse a la question 1 :

Le traitement de la scéne de crime (dont font partie la recherche et la sécurisation des traces)
est de la responsabilité du parquet local (en tant que directeur d’enquéte) et d’autres autorités
de poursuite comme les polices et la douane (dans les hypothéses d’infractions douaniéres).

Pour les cas de criminalité grave, des groupes spécialisés dans les scenes de crime sont
activés, renforcés si nécessaire par des experts en criminalistique, agissant sous le contrble

d’un fonctionnaire supérieur.

S’agissant des dispositions procédurales, voici les dispositions pertinentes tant pour la scéne

de crime que pour la prise en compte par la justice de la preuve qui en résulte :

La disposition fondamentale pour la sécurisation des éléments de preuves est le § 94 du code
de procédure pénale (Stafprozessordnung — StPO). D'aprés cet article, les objets qui peuvent
étre importants pour I'enquéte doivent étre prélevés ou sécurisés de toute autre maniere. Si
ces objets se trouvent en possession d’'une personne (ce qui n'est pas le cas pour les traces
comme les empreintes digitales, les traces de sang ou de pneus sur une scéne de crime, sauf
si ces traces se trouvent sur des objets qui sont en possession de quelgu’un) et qu'ils ne sont
pas remis spontanément, il est nécessaire de les saisir (ce qui est le cas pour les objets
utilisés pour la commission du crime ou le butin qui se trouvent en possession de quelqu’un).

La personne qui est en possession d’un objet utile a la preuve est obligée de le remettre a la



demande d’'un service d’enquéte. Il ne peut cependant étre procédé a une saisie que par un
juge ou, en cas de péril en la demeure, par le parquet et ses enquéteurs (certains

fonctionnaires de police ou d’autres services d’enquéte).

L’injonction d’'une recherche corporelle du mis en cause aux fins de prise de sang ou de toute
autre atteinte corporelle revient au juge conformément au § 8la premier alinéa de la StPO,
mais également au parquet ou a ses enquéteurs en cas de risque de déprédation. Seul un

médecin est autorisé a procéder a de telles atteintes corporelles.

Le matériel obtenu sur la base de cet article ne peut étre utilisé que pour des recherches de
génétique moléculaire, dans la mesure ou elles sont nécessaires a I'établissement de la
provenance ou au constat que ces traces proviennent du mis en cause ou d'un blessé. Ceci,
ainsi que les conditions générales pour la réalisation d’une analyse ADN, est réglé en détail
dans les articles 81e, 81f de la StPO. Sans consentement écrit de la personne concernée, ces
analyses ne peuvent étre ordonnées que par le Tribunal, ou par le parquet en cas de péril en
la demeure. Afin de préserver une protection suffisante des données personnelles, seuls
peuvent étre chargés de cette analyse des experts officiels appartenant a I'administration ou
agréés, mais n'appartenant pas au service d’enquéte, ou qui appartiennent a une unité

séparée de l'unité d’enquéte du méme service.

Les fonctionnaires du service de police peuvent réaliser des prises de vues photographiques,
prélever des empreintes digitales, réaliser des mesures et autres sur la personne du mis en
cause uniquement dans la mesure ou cela apparait nécessaire a la réalisation de la procédure
pénale (8§ 81b StPO).

Réponse a la question 2 :

Oui. Il existe des protocoles, des circulaires contraignantes ou des recommandations (par
exemple la circulaire sur les services de police n°100 ou la directive sur les traces de scenes
de crime (ATOS)), ainsi que des normes d’administration et de traitement des scellés dans les
organismes de recherche criminelle officiels ou publics (c'est-a-dire les services de
crimininalistique des polices mais aussi par exemple des instituts médicaux légaux des
universités). En pratique, des protocoles sont également mis en ceuvre pour les actes

médicaux.

S’agissant des dispositions |égislatives, il est prévu par la procédure pénale que les experts
chargés du prélevement de matériel biologique pour la réalisation d’une analyse ADN doivent

garantir, par des mesures techniques et organisationnelles, que toutes opérations irrégulieres



de recherche de génétique moléculaire et la prise de connaissance par des tiers soient
exclues. Le matériel & analyser doit étre communiqué a l'expert sans mention de nom,
d’adresse ni de mois et jour de naissance, conformément a I'article 8§ 81f Abs. 2 Satz 2 et 3 de
la StPO.

Réponse a la question 3 :

Une appréciation diligente tant des qualités techniques que personnelles doit présider au
choix d’'un expert approprié. Lors de ce choix, une attention particuliére doit étre portée au fait
gue la doctrine qu'il représente et les techniques qu'il met en ceuvre soient généralement
reconnues dans les milieux spécialisés. L'article § 73 Abs. 2 StPO prévoit a cet égard que,
lorsque certains experts sont désignés officiellement pour la réalisation de certains types
d’expertises, d’autres personnes ne peuvent étre désignées que lorsque des circonstances
particulieres le nécessitent. L’habilitation de I'expert, sur la base du droit fédéral ou du droit du
land, pour une période déterminée, est un des éléments démontrant sa fiabilité et le fait qu'il

dispose des compétences techniques.

Les tribunaux, les parquets et les services de poursuites désignent surtout des établissements
publics et officiels. Occasionnellement, certains experts (exercants dans les services ou les
instituts) sont désignés nominativement ou encore certains instituts sont spécialement
désignés du fait de leur réputation, de leur spécialisation ou d'une accréditation/certification
spéciale. Dans certains cas, des experts privés sont (aussi) désignés, par exemple des
psychologues spécialisés en criminologie, des psychiatres ou des bureaux d’experts pour la
technique automobile ou I'analyse d’accident.

Les experts des établissements publics ou officiels sont (au minimum) évalués dans le cadre
des procédures habituelles de contrdle qualité. Certains instituts médicaux-légaux sont
accrédités pour la norme DIN EN ISO/IEC 17025.

Réponse a la question 4 :

Il est renvoyé au dernier paragraphe de la question 3.

Réponse a la question 5 :

Il n'existe pas en droit allemand de regle de preuve qui privilégierait un moyen de preuve
particulier. Le critére d’appréciation est toujours la conviction du Tribunal quant a la valeur et

de la force de conviction de tel ou tel moyen de preuve pour la manifestation de la vérité.



L’expert est, comme le témoin, un moyen de preuve personnelle et n’a pas, de par la loi, de
valeur probante supérieure. Le rapport d’expertise ne peut a ce titre étre qu’un élément de la
conviction du tribunal. Il n’est pas du réle de I'expert de retirer au tribunal la prise de décision.
Le tribunal n'a pas qu'a statuer sur les questions de droit au regard des conclusions de
I'expertise, il a aussi le devoir d’apprécier personnellement la valeur probante de I'expertise

d’un point de vue technique.

Malgré ces prescriptions |légales et de la jurisprudence des plus hautes instances, il ne faut
pas méconnaitre le fait que, dans la vérité de la pratique du droit, une preuve de
criminalistique se verra attribuer une (particulierement) forte valeur probante, dés lors qu’elle

est réputée étre particulierement objective.

Un cas allemand récent illustre le poids qui peut revenir a une expertise dans une procédure
pénale. Le Landgericht de Berlin avait condamné une accusée pour incendie volontaire et
homicide volontaire par incendie sur la personne de son pere. L'expertise en incendie avait
était un élément important dans la prise de décision. Sur appel de I'accusée, le BGH a infirmé
cette décision et a renvoyé l'affaire a Berlin. Cette juridiction a relaxé l'intéressée, ce a quoi

une nouvelle expertise criminalistique d’incendie (du BKA) a contribué.

En complément, une remarque particuliére doit étre faite s’agissant de I'analyse ADN : elle est
un moyen de preuve significatif. La question est cependant discutée de savoir si les résultats
d’'une telle analyse doivent étre considérés comme absolument certains. Une condamnation
ne saurait étre prononcée sur la seule base des résultats d’'une analyse « PCR » (par
polymérisation). Le Tribunal doit étre conscient que I'analyse ADN implique une simple
analyse statistique, qui ne rend pas l'appréciation de toutes les autres circonstances
superfétatoire. L’éventualité d’'une induction en erreur par une analyse ADN doit étre

considérée.

Réponse a la question 6 :_

En regle générale, uniquement dans les cas de criminalité grave ou organisée.
Indépendamment de la mise en ceuvre d'unités de recherche technique de la police, des
experts sont désignés par la justice, et ce également dans d'autres types d’infractions, en

particulier pour les infractions routieres.

Réponse a la question 7 :




1. Du fait de I'importance de I'expertise dans la preuve technique en matiere pénale, le fait
d’influer sur le choix de I'expert sera un élément déterminant pour la défense, tant au stade de

'enquéte que de la procédure intermédiaire et de la procédure principale.

L’avocat de la défense peut aussi désigner lui-méme un expert, et présenter I'expertise
comme moyen de preuve lors de l'audience au fond. Lors de l'audience au fond, I'avocat de la
défense peut en outre essayer, par ses questions et objections, de décrédibiliser les aspects
de I'expertise qui sont défavorables a son client. Il peut également réclamer I'audition d’'un
autre expert. Une défense fructueuse nécessite cependant que l'avocat dispose de
connaissances suffisantes en matiere de criminalistique, par lui-méme ou sur la base de

conseils spécialisés.

2. La défense dispose aussi du droit de déposer une requéte en nullité de la preuve et
d’obtenir sur cette base une déclaration d’irrecevabilité de cette preuve. Le droit sur ce point
n'est pas réglementé en procédure, et fait toujours I'objet de discussions sur certains points.
La regle de base est la suivante : une preuve recueillie de maniére illégale (ou irréguliére)
peut mais ne doit pas nécessairement conduire a l'irrecevabilité de la preuve. Le critére retenu
est celui de la gravité de la violation de la norme, en particulier lorsque cette violation a été
arbitraire. D’aprés la jurisprudence du BGH, la défense qui souhaite obtenir I'irrecevabilité

d’une preuve doit soulever expressément sa nullité lors de l'audience.
Le moyen de droit de I'appel peut étre couronné de succes lorsque, lors de I'appréciation des
preuves, un résultat a été pris en compte alors qu'il fait I'objet d’'une irrecevabilité (soulevée a

l'audience par la défense) et que le jugement repose sur ce résultat.

Réponse a la question 8 :_

Oui, par exemple dans les domaines suivants : la caractérisation d’ADN de plante ou d’animal,
les investigations techniques de microprocesseurs protégés, la caractérisation précise de
matériel ADN et de cheveux «télogenes », la reconnaissance vocale et l'analyse de

bruit, 'analyse de traces de carrosserie et de verre, tests de traces de fumées, etc.

Réponse a la question 9 :_

Le principe est le suivant : le colts des expertises (criminalistiques ou autres) sont des frais
de procédure au sens du § 464a Abs. 1 StPO. Les frais de procédure sont a la charge de

'accusé dans la mesure ou ils résultent d’une infraction pour laquelle il a été condamné.



Le montant des honoraires facturés par les experts pour leur activité¢ dans le cadre des
procédures pénales sont réglementés par la loi sur les frais de justice et les dommages et
intéréts. En fonction de I'objet de I'expertise, le col(t horaire varie entre 50 et 95 euros,
conformément a l'article 9 de cette loi et a son annexe. Si la prestation concerne un domaine
qui nest pas mentionné par la loi, le colt est apprécié équitablement en fonction des taux
horaires généralement facturés pour des prestations de ce type, pratiquées en dehors des
expertises judiciaires ou officielles. Au cas par cas, le colt concret des expertises dépendra,
au-dela de cette regle abstraite, de I'effort déployé et de l'importance de I'expertise. En
principe, le colt horaire de I'utilisation d’'une machine et les frais administratifs sont également

pris en compte.

Il n'existe pas de disposition Iégale prévoyant de prendre en compte les frais anticipés d’'une
expertise pour décider d'y procéder. Le principe est celui de la manifestation de la vérité.
Toutefois, le principe général de la proportionnalité des moyens de I'action de I'Etat doit étre
pris en compte, qui pourrait s’opposer par exemple a la réalisation d’'une expertise complexe

et colteuse pour une infraction de tres faible gravité.

En complément des principes présentés, il doit étre remarqué que la plupart des
établissements publics et officiels des Lander facturent leurs prestations a celui qui les a
désignés, ce qui signifie qu’en I'absence de condamnation, les codts sont a la charge du
service de justice qui les a ordonnés. Les prestations de linstitut criminel du BKA sont en
regle générale gratuites, sauf en cas de condamnation ou le montant de la facture reviendra

au condamné.

Réponse a la question 10 :

Oui, trés rarement, dans les cas ou une neutralité particuliere était nécessaire. Par contre,
l'institut criminel du BKA a été et est encore frequemment désigné par des services étrangers

pour des cas graves qui ont eu des retentissements particuliers dans I'opinion publique.



Bundesministerium der Justiz Berlin im Sepnber 2008

Beantwortung des Fragebogens zu dem Seminar in Lyon am 15. und 16. Oktober 2008
»Scientific evidence in criminal matters*

(in der mit der offiziellen Einladung versandten, z  ehn Fragen umfassenden Version)

Vorbemerkung:

1. Zum besseren Verstandnis von Rechtslage und Praxis in Deutschland werden die
folgenden Bemerkungen vorangestellt. Die Beweismittel, die zur Aufklarung des
Sachverhaltes im Strafverfahren, d. h. zur Uberzeugungsbildung des Gerichtes von der
Schuld oder Unschuld des Angeklagten, zulassig sind, sind in Deutschland gesetzlich
abschlie3end bestimmt. Es handelt sich dabei um Zeugen, Sachverstandige, Augenschein,
Urkunden und andere Schriftsticke sowie um die Aussagen der Beschuldigten und der
Mitbeschuldigten, obwohl deren Vernehmung nicht zur Beweisaufnahme im
prozesstechnischen Sinn gehdrt. Wahrnehmungen und Erkenntnisse von Personen
(,personliche Beweismittel*) werden durch deren Aussage vor Gericht in die
Hauptverhandlung eingefiihrt. Die sogenannten sachlichen Beweismittel, d. h. die
Gegenstande, die als Beweismittel fir die Untersuchung von Bedeutung sind
(Beweisgegenstande) und die beweiserheblichen wahrnehmbaren Gegebenheiten werden

durch Einnahme des Augenscheins zur Kenntnis genommen.

2. Unter dem kriminaltechnischen Sachbeweis, dem Gegenstand dieser Untersuchung, wird
grundsatzlich die mit den modernen Mitteln der Kriminalistik vorgenommene Feststellung und
Auswertung aller im Zusammenhang mit der Tat aufgenommenen Spuren verstanden. Dabei
erlaubt die sich standig weiterentwickelnde naturwissenschaftliche Kriminalistik den
Ermittlungsbehdrden heute eine nahezu vollstandige Erfassung und Auswertung tatrelevanter
Gegenstande, Substanzen u. a. Spuren. Im Bereich der Auswertung von Koérperspuren (Blut,

Haarwurzeln, Speichel etc.) hat vor allem die DNA-Analyse zentrale Bedeutung gewonnen.

3. Strafprozessual ist der kriminaltechnische Sachbeweis kein selbstéandiges und eigenstandig

geregeltes Beweismittel, sondern eine zielgerichtete Kombination der Beweismittel Zeuge,



sachverstandiger Zeuge, Sachverstandiger, Urkunde und Augenschein, die letztendlich von
Sachverstandigen dominiert wird. Der bereits erwahnte, geschlossene Kreis strafprozessualer
Beweismittel kennt andere Beweismittel nicht. Beweisaufhnahmen, die nicht als Zeugen-,
Sachverstandigen- oder Urkundenbeweis gesetzlich besonders geregelt sind, unterfallen den
Regeln des Augenscheinsbeweises. In den Prozess eingefiihrt werden kann der Sachbeweis
daher nur durch die Erhebung von Einzelbeweisen, wobei der den Sachbeweis
zusammenfassende und auswertende Sachverstandige am Anfang und Ende der Beweiskette
steht, die liickenlos bis zu der am Tatort oder im Zusammenhang mit der Tat aufgenommenen

Spur zurlickzuverfolgen ist.

4. Das Auffinden des Beweisgegenstandes und die Feststellung der Tatspur sind hingegen
Umstande, die im Wege des Zeugenbeweises durch die an der Tatortuntersuchung beteiligten
Beamten in das Strafverfahren eingeflihrt werden. Bereits bei der Tatortuntersuchung ist der
Einsatz des Sachverstandigen wiinschenswert, weil nur er die Bedeutung mancher Funde

erkennt.

5. In einer zweiten Phase erfolgt die Sicherung bzw. Dokumentation der Tatortspur durch

Fotografie, Skizzen u. a. kriminaltechnische Mittel. Die Sicherstellung und Weiterleitung der
Beweisgegenstiande bedarf der Uberpriifung durch Befragung der damit betrauten Beamten.
Es muss sichergestellt sein, dass die kriminaltechnisch auszuwertende Spur nicht verandert

und die Beweisqualitat nicht beeintrachtigt wird.

6. In einer dritten Phase erfolgt die Auswertung des Sachbeweises durch die eigentliche
kriminaltechnische Untersuchung, zu der es in der Regel der Heranziehung eines
Sachverstandigen des Bundeskriminalamtes oder eines Landeskriminalamtes, gegebenenfalls
auch eines Sachverstandigen der rechtsmedizinischen Institute der deutschen Universitaten,
bedarf. Bei Straftaten im Stralenverkehr (Verkehrsstrafrecht) werden — in der Regel
auRRerhalb der Landeskriminalamter und des Bundeskriminalamtes — spezialisierte Gutachter
fur diesen Bereich herangezogen (deren Tatigkeit abgesehen von der reinen
Sachbeweisanalyse auch in der Rekonstruktion des Unfallgeschehens in Bezug auf
Vorhersehbarkeit und Vermeidbarkeit aufgrund von analytischen Bestimmungen und

Berechnungen besteht).

7. Ein Gesichtspunkt soll abschlieRend hervorgehoben werden. Wenn, insbesondere in Bezug
auf die Erhebung des Beweismaterials (Spurenmaterials), vom kriminaltechnischen
Sachbeweis die Rede ist, steht oft (auch in der Intention dieses Fragebogens) die sogenannte
Tatortarbeit, d.h. die Sicherung und Dokumentation der Spuren am Ort des Verbrechens, im

Vordergrund. Dies ist aber nur ein, wenn auch sehr gewichtiger, Teil der Thematik.



Wichtig fur die Aufklarung des Sachverhaltes und die Beweisfiihrung ist aber insbesondere
auch die Zuordnung der am Tatort gefundenen Spuren, sei es gegenuber dem Beschuldigten
oder anderen Personen. Dies kann sowohl ,kérperbezogene® Spuren (z.B. Fingerabdrucke,
Blut und andere Korperzellen) wie auch ,sachbezogene” Spuren (z.B. Zuordnung des am
Tatort aufgefundenen Lackabriebes zu einem bestimmten Fahrzeug oder der aufgefundenen
Kugel zu einer bestimmten Waffe) betreffen. Dafur sind aul3erhalb der Tatortarbeit und dieser
nachfolgend auch die strafprozessualen Bestimmungen von Bedeutung, die — als notwendiges
Gegenstick zur Erhebung der Tatortspur — die Erhebung von ,Vergleichsmaterial* beim
Beschuldigten und anderen Personen regeln, wobei bei den personenbezogenen Spuren der
Entnahme und Untersuchung von Koérperzellen sowie der Abnahme von Fingerabdricken in
der Praxis besondere Bedeutung zukommt. Auf entsprechende Regelungen zur Sicherstellung
von Beweismaterial — auch abseits der Tatortarbeit — wird deswegen in den Antworten zu den

Fragen 1, 2 und 6 auch hingewiesen.

Zu Frage 1.

Die Verantwortung flr die Tatortarbeit (ein Teil davon sind Spurenfindung und -sicherung)
tragen die zustdndige Staatsanwaltschaft (als Herrin des Ermittlungsverfahrens) und andere
Strafverfolgungsbehdérden wie die Polizeien und der Zoll (letzterer bei zollrechtlichen
Straftaten). In Fallen von Schwerkriminalitat werden spezialisierte Tatortgruppen tatig,
notigenfalls untersttitzt durch forensische Wissenschaftler unter Aufsicht eines leitenden

Vollzugsbeamten.

Im Hinblick auf strafprozessuale Regelungen sind folgende Vorschriften fur die Tatortarbeit,

aber auch fur die nachfolgenden Beweiserhebungen, von Bedeutung:

Die grundlegende Vorschrift flr die Sicherung von Beweisgegenstanden ist § 94 der
Strafprozessordnung (StPO). Danach sind Gegenstande, die als Beweismittel fur die
Untersuchung von Bedeutung sein kdnnen, in Verwahrung zu nehmen oder in anderer Weise
sicherzustellen. Befinden sich die Gegenstande in dem Gewahrsam einer Person (was auf am
Tatort aufgefundene Spuren wie Fingerabdriicke, Blutspuren oder Reifenabdriicke
naturgemar’ nicht zutreffen wird, es sei denn sie befinden sich auf weiteren Gegenstanden in
personlichem Gewahrsam) und werden sie nicht freiwillig herausgegeben, so bedarf es der
Beschlagnahme (dies kann beispielsweise bei Tatwerkzeugen oder der Tatbeute, die sich in
Gewahrsam von Personen befinden, einschlagig werden). Die Person, die einen
beweisrelevanten Gegenstand in Gewahrsam hat, ist verpflichtet, ihn auf Anforderung an die

Strafverfolgungsbehdérden auszuliefern. Die Beschlagnahme selbst darf nur durch den Richter,



bei Gefahr in Verzug aber auch durch die Staatsanwaltschaft und ihre Ermittlungspersonen
(bestimmte Beamte des Polizeivollzugsdienstes oder anderer Strafverfolgungsbehdrden)

angeordnet werden.

Die Anordnung einer kdrperlichen Untersuchung des Beschuldigten nach 8§ 81a Abs. 1 StPO,
die zur Entnahme von Blutproben und anderen kérperlichen Eingriffen vorgenommen wird,
steht dem Richter, bei Gefahrdung des Untersuchungserfolges durch Verzégerung auch der
Staatsanwaltschaft und ihren Ermittlungspersonen zu. Nur ein Arzt ist befugt, den kérperlichen

Eingriff vorzunehmen.

An dem durch Mal3nahmen nach § 81a Abs. 1 StPO erlangten Material dirfen auch
molekulargenetische Untersuchungen durchgefihrt werden, soweit sie zur Feststellung der
Abstammung oder der Tatsache, ob aufgefundenes Spurenmaterial von dem Beschuldigten
oder Verletzten stammt, erforderlich sind. Dies sowie die Rahmenbedingungen fir die
Durchfuihrung einer solchen DNA-Analyse sind in 88 81e, 81f StPO detailliert geregelt. Ohne
schriftliche Einwilligung der betroffenen Person diirfen solche Analysen nur durch das Gericht,
bei Gefahr im Verzug auch durch die Staatsanwaltschaft und ihre Ermittlungspersonen
angeordnet werden. Damit ein ausreichender Datenschutz gewahrleitstet wird, dirfen mit der
Durchfiihrung der Analyse nur Sachverstandige beauftragt werden, die 6ffentlich bestellt oder
nach dem Verpflichtungsgesetz verpflichtet oder Amtstrager sind, die der
ermittlungsfihrenden Behorde nicht angehdren oder einer Organisationseinheit dieser
Behdrde angehoren, die von der ermittlungsfiihrenden Dienststelle organisatorisch getrennt

sind.

Fir die Aufnahme von Lichtbildern und Fingerabdriicken des Beschuldigten und die
Vornahme von Messungen und &hnlichen MaRnahmen an ihm gilt, dass solche Malinahmen
von den Beamten des Polizeivollzugsdienstes vorgenommen werden durfen, soweit es fur die

Zwecke der Durchfiihrung des Strafverfahrens notwendig ist (§ 81b StPO).

Zu Frage 2:

Ja. Es gibt Protokolle, verpflichtende und empfohlene Richtlinien (u. a. die Polizeiliche
Dienstvorschrift (PDV) 100 und die Anleitung Tatortarbeit-Spuren (ATOS)) sowie Vorgangs-
und Asservatenverwaltungs-Systeme in behérdlichen und 6ffentlichen forensischen
Einrichtungen (d.h. den kriminaltechnischen Dienststellen der Polizeien, aber auch
beispielsweise in den Rechtsmedizinischen Instituten der Universitaten). In der Praxis werden

Uber arztliche Untersuchungshandlungen Protokolle angefertigt.



Im Hinblick auf gesetzliche Regelungen gilt: Bei der Entnahme von Kdrpermaterial zur
Durchfiihrung einer DNA-Analyse haben die damit beauftragten Sachverstandigen nach der
Strafprozessordnung durch technische und organisatorische Mafinahmen zu gewahrleisten,
dass unzulassige molekulargenetische Untersuchungen und Kenntnisnahme Dritter
ausgeschlossen sind. Dem Sachverstandigen ist das Untersuchungsmaterial ohne Mitteilung
des Namens, der Anschrift und des Geburtstages und —monats des Betroffenen zu
Uibergeben,

8§ 81f Abs. 2 Satz 2 und 3 StPO.

Zu Frage 3:

Bei der Auswahl des Sachverstandigen ist nach pflichtgemaiem Ermessen ein fachlich und
personlich fur die Erstellung des Gutachtens geeigneter Sachverstandiger auszuwahlen. Bei
der Auswahl ist darauf zu achten, dass die von ihm vertretene Lehre wie auch die von ihm
angewendeten Methoden in Fachkreisen allgemein anerkannt sind. Dazu sieht § 73 Abs. 2
StPO vor, dass dann, wenn fir gewisse Arten von Gutachten Sachverstandige 6ffentlich
bestellt sind, andere Personen nur dann gewahlt werden sollen, wenn besondere Umstande
es erfordern. Die 6ffentliche Bestellung, die aufgrund bundes- oder landesrechtlicher
Vorschriften auf bestimmte Zeit erfolgt, ist ein Anzeichen dafir, dass der Sachverstandige

zuverlassig ist und Uber die erforderliche fachliche Eignung verfigt.

Gerichte, Staatsanwaltschaften und Strafverfolgungsbehdrden beauftragen vor allem
behdrdliche und 6ffentliche, forensische Einrichtungen mit den entsprechenden
Untersuchungen. Gelegentlich werden bestimmte Sachverstandige (in den
Behorden/Instituten) namentlich benannt oder Institute gezielt ausgewahlt, abhangig von
Reputation, Spezialisierung oder besonderer Akkreditierung/Zertifizierung. In bestimmten
Fallen werden (auch) Privatsachverstandige verpflichtet, so beispielsweise forensische
Psychologen, Psychiater oder Sachverstandigenbiros fur Kraftfahrzeugtechnik und
Unfallanalytik.

Sachverstandige aus offentlichen oder behdérdlichen forensischen Einrichtungen werden
(mindestens) im Rahmen des normalen Beurteilungswesens periodisch bewertet. Einige
forensische Institute sind geman DIN EN ISO/IEC 17025 akkreditiert.

Zu Frage 4:

Auf den letzten Absatz der Antwort zu Frage 3 wird Bezug genommen.



Zu Frage 5:

Es gibt im deutschen Recht keine Beweisregel, die einem bestimmten Beweismittel Vorrang
einraumen wiirde. MaRgeblich ist stets die erforderliche Uberzeugung des Gerichtes von Wert
und Uberzeugungskraft des jeweiligen Beweismittels in Bezug auf die Aufklarung des
Sachverhaltes.

Der Sachverstandige ist wie der Zeuge ein personliches Beweismittel und hat von Gesetzes
wegen keinen vorrangigen Beweiswert. Das Gutachten eines Sachverstandigen kann daher
ebenfalls auch nur ein Mittel fiir die Uberzeugungsbildung des Gerichts sein. Es ist nicht
Aufgabe des Sachverstandigen, dem Gericht die Entscheidungsfindung abzunehmen. Das
Gericht hat nicht nur hinsichtlich der Rechtsfragen, die auf der Grundlage gutachterlicher
Befunde zu beurteilen sind, sondern auch schon beziiglich der Fachfragen die Pflicht, das

Gutachten in eigener Wirdigung beweisrechtlich zu verwerten.

Trotz dieser gesetzestheoretischen und auch von der héchstrichterlichen Rechtsprechung so
vertretenen Befunde darf aber nicht verkannt werden, dass in der Rechtswirklichkeit einem
kriminaltechnischen Sachbeweis einfach deswegen, weil vermeintlich besonders objektiv,

(besonders) hohe Bedeutung zugemessen werden kénnte.

Welches Gewicht kriminaltechnischen Gutachten im Strafverfahren zukommen kann, belegt in
Deutschland ein jungster Fall. Das Landgericht Berlin hatte die Angeklagte wegen
Brandstiftung und durch die Brandstiftung begangenen Mordes an ihrem Vater verurteilt.
Malgeblich dafiir war nicht zuletzt ein kriminaltechnisches Brandgutachten. Auf die Revision
der Angeklagten hat der Bundesgerichtshof dieses Urteil aufgehoben und an das Landgericht
Berlin zuriickverwiesen. Dieses hat die Angeklagte im Frihjahr dieses Jahres rechtskréftig
freigesprochen, wozu maf3geblich ein weiteres kriminaltechnisches Brandgutachten (des

Bundeskriminalamtes) beigetragen hat.

Speziell zur DNA-Analyse ist ergdnzend zu bemerken: Sie ist ein bedeutsames Beweismittel.
Umestritten ist aber, ob den gewonnenen Ergebnissen ein absolut sicherer Beweiswert
zukommt. Soweit nur eine PCR-Analyse (Polymerase-Kettenreaktion) vorliegt, kann die
Verurteilung darauf allein jedenfalls nicht gestitzt werden. Das Gericht muss sich bewusst
sein, dass die DNA-Analyse lediglich eine statistische Aussage enthalt, die eine Wirdigung
aller Beweisumstande nicht tberfliissig macht. Mdgliche Fehlerquellen bei DNA-Analysen sind

zu beachten.

Zu Frage 6:



In der Regel nur in Fallen von Schwerer und Organisierter Kriminalitat. Auf3erhalb der
Heranziehung von kriminaltechnischen Einheiten der Polizei werden Sachversténdige von der
Justiz aber auch bei anderen Straftaten, insbesondere zur Aufklarung von Straftaten im

StralRenverkehr, herangezogen.

Zu Frage 7:

1. Da beim kriminaltechnischen Sachbeweis die gutachterliche Tatigkeit des
Sachverstandigen wesentlich ist, wird es fiir den Verteidiger in erster Linie darauf ankommen,
auf die Auswahl des Gutachters durch die Justiz - im Ermittlungsverfahren, im
Zwischenverfahren und im Hauptverfahren - Einfluss zu nehmen. Er kann auch selbst einen
Sachverstandigen mit der Erstellung eines Gutachtens beauftragen und ihn als Beweismittel in
der Hauptverhandlung prasentieren. In der Hauptverhandlung kann der Verteidiger versuchen,
im Wege des Frage- und Beweisantragsrechtes gutachterliche AuRerungen zu erschiittern,
die seinem Mandanten nachteilig sind und gegebenenfalls Beweisantrag auf die Anhérung
eines weiteren Sachverstandigen stellen. Dabei ist es fur eine erfolgreiche Verteidigung
wichtig, dass der Verteidiger, entweder selbst oder sachverstandig beraten, Uber

ausreichende Kenntnisse der Kriminaltechnik verfugt.

2. Dazu kommt fur die Verteidigung die Méglichkeit, Mangel bei der Beweiserhebung und ein
daraus gegebenenfalls folgendes Beweisverwertungsverbot geltend zu machen. Die Lehre
von den Beweisverwertungsverboten ist in Deutschland ein gesetzlich nicht geregelter und in
Einzelfragen hoch umstrittener Bereich. Als Faustregel gilt: Eine rechtswidrige (regelwidrige)
Beweiserhebung kann, muss aber nicht, zu einem Verbot der Verwertung des erhobenen
Beweises vor Gericht fuhren. Mal3gebend ist die Schwere des Regelverstolies bei der
Beweiserhebung, insbesondere, ob dieser Regelverstol? willkiirlich begangen wurde. Nach der
Rechtsprechung des Bundesgerichtshofes muss die Verteidigung, will sie ein
Beweisverwertungsverbot geltend machen, in der Hauptverhandlung der Beweisverwertung

ausdricklich widersprechen.

Das Rechtsmittel der Revision kann erfolgreich sein, wenn bei der Beweiswirdigung ein
Untersuchungsergebnis bertcksichtigt worden ist, obwohl dem ein (von der Verteidigung
beanstandetes) Verwertungsverbot entgegen stand und das Urteil auf diesem Umstand
beruht.

Zu Frage 8:



Ja, beispielsweise auf folgenden Gebieten: Typisierung pflanzlicher und tierischer DNA,
kriminaltechnische Untersuchung zugriffsgeschiitzter Mikroprozessoren, Verbesserte
Typisierung von DNA-Material aus telogenen Haaren, Sprechererkennung und
Gerduschanalyse, Spurenuntersuchungen von Beschichtungsstoffen und Glas, Ringversuche

und Leistungstestprogramme im Bereich der Schmauchspurenanalytik, usw.

Zu Frage 9:

Im Grundsatz gilt folgendes: Kosten, die fiir (kriminaltechnische, aber auch andere)
Sachverstandigengutachten entstanden sind, sind Kosten des Strafverfahrens im Sinne von §
464a Abs. 1 StPO. Die Kosten des Verfahrens hat der Angeklagte insoweit zu tragen, als sie
durch das Verfahren wegen einer Tat entstanden sind, wegen der er verurteilt worden ist. Die
Hohe der Honorare, die Sachverstandige im Rahmen ihrer Tatigkeit in Strafprozessen geltend
machen kdnnen, ist im Justizvergitungs- und -entschadigungsgesetz (JVEG) geregelt. Je
nach Gutachtensgegenstand bewegen sich die nach § 9 JVEG in Verbindung mit der
zugehdrigen Anlage ansetzbaren Stundenhonorare zwischen 50 und 95 €. Wird die
Sachverstandigenleistung auf einem Gebiet erbracht, das in keiner Honorargruppe genannt
wird, ist sie unter Bertcksichtigung der allgemein fiir Leistungen dieser Art auRergerichtlich
und aulRerbehdrdlich vereinbarten Stundensétze einer Honorargruppe nach billigem Ermessen
zuzuordnen. Im Einzelfall wird die konkrete Hohe von Gutachtenskosten, ausgehend von
diesem abstrakten MaR3stab, von Aufwand und Umfang der Begutachtung abhangen.
Grundsatzlich gilt, dass mit den Stundensatzen Ublicherweise auch Maschinenzeiten und

Verwaltungskosten mit abgegolten sind.

Eine gesetzliche Regelung, Gutachten in Abhangigkeit von den zu erwartenden Kosten zu
vergeben, besteht nicht. Es besteht der Grundsatz der umfassenden Sachaufklarung im
Strafverfahren. Zum anderen ist aber auch der ganz allgemein das hoheitliche Handeln
pragende Grundsatz der Verhaltnismafigkeit der Mittel zu beachten, der im Einzelfall z.B.
entgegenstehen konnte, wegen einer Bagatellstraftat ein ganz besonders aufwéndiges und

teures Gutachten zu vergeben.

Erganzend zu diesen grundsatzlichen Ausfuhrungen ist auf folgendes hinzuweisen: Manche
offentlichen oder behdordlichen Einrichtungen der Bundeslander stellen den Auftraggebern ihre
Dienste in Rechnung, d.h., dass, wenn keine Verurteilung erfolgt, die Kosten von der
auftraggebenden Justizbehérde zu tragen sind. Die Leistungen des Kriminaltechnischen
Instituts des Bundeskriminalamtes sind fur die Auftraggeber in der Regel kostenfrei, dem

Verurteilten werden sie jedoch in Rechnung gestellt.



Zu Frage 10:

Ja, sehr selten, in Féallen, wo besondere Neutralitdt gefordert war. Hingegen wird/wurde das
Kriminaltechnische Institut des Bundskriminalamtes h&ufiger schon auf Anfrage auslandischer

Behdrden in schweren, offentlichkeitswirksamen Féllen von besonderer Bedeutung tatig.

AUTRICHE

Questionnaire on “Scientific evidence in criminal natters” (Austria)

1 - Which authorities are responsible for scientift evidence collectiofa

The Austrian Criminal Procedure differentiates lestw the pre- trail phase and the trial.
During the pre-trial phase the public prosecutod @olice decide which evidence will be
collected (sec. 99 para 1 and 103 para 1 and 2 .GX&edrding to Section 101 of the Austrian
Code of Criminal procedure — CCP (“Strafprozessongdyi) public prosecutors lead the
preliminary investigation (proceeding) and, in th@nection, they can instruct the police to
obtain evidence. In most of the cases the actuapkag is carried out by the police during the
crime scene investigation. In rare cases, if no@pyate expert within the police is available, a
private expert can be appointed by the public proee to gather evidence (sec. 126 para 3
CCP).

During the trial the judge may order an appointegegt or the police to do the evidence
sampling.

2 - Is there a mechanism to ensure the quality, teeability and preservation of sampling?

A crime scene manual (“Tatortleitfaden”) ensuringality and optimum preservation of
sampled evidence has been in use for three yeaesidb IT protocols (PAD) guarantee that all
samples are traceable.

3 - How are experts selected? Do they have a periogppraisal?

There are neither formal criteria for the selectafnexperts within the police nor periodic
evaluation. Nevertheless their work is monitoredsoypervisors to ensure a high degree of
professionalism.

During the pre-trial the experts are appointedigypgublic prosecutor, during the trial, judicial
investigations or judicial taking of evidence by ttourt. The parties (in the pre-trial phase the
criminal police as well) have to be informed abthé expert who shall be appointed. In cases
of imminent danger the parties can be informedr dfte appointment of the expert. Within a
reasonable time the parties have the right to rame# founded objections against the
appointment of a certain expert (s. question 7Yyiriguthe trial the court might choose the same
expert as appointed during the preliminary invedia.

There are formal criteria for court certified exgge(permanently appointed to the courts).
Above all experts who are already registered inligieof sworn experts and interpreters which
is set up by the ministry of justice should be apfsal. If other experts are selected they have
to be informed about their rights and duties. Befbecoming a permanent court certified
expert, the candidate has to pass an examinatmmpfises legal and technical/ scientific
knowledge). Later on there are periodic evaluatibngerval 10 years). If there are serious
doubts about the knowledge of the subject the ¢xgaerbe displaced.



The law regulation governing certification of coextperts and their registration in the List of
Sworn and CertifiedCourt Experts and Interpreterdigte der allgemein beeideten und
gerichtlich zertifizierten Sachverstandigen und metscher)is the Court Experts and
Interpreters Act$achverstandigen- und DolmetschergesesDG); the text of this act is, like
all Austrian law regulations, available on the intt at: _www.ris.bka.gv.asee section
“Federal Law” - ‘Bundesrech.

Which expert is appointed for a concrete assignnmeeiecided by the court in the specific
case. In this process, the judges alsoamhhocappoint and put under oath persons who have
the necessary expertise, but are not registertieeihist of Sworn and Certified Court Experts.

The requirements for the registration in the caxpert's list are regulated by 82 SDG. These
requirements include, but are not limited to, psefenal expertise, appropriate occupational
experience, know-ledge of law and expert opiniothm@ology, the equipment necessary for
acting as an expert, a sound and legal economiatgih and the conclusion of a liability
insurance policy.

The initial and continued fulfillment of these regments is reviewed by means of a quality-
assurance proceeding (certification and/or receatibn) which the Presidents of the Courts of
the first instance carry out as competent certificaauthorities. The certification comprises
three subjects: knowledge of the specific field exfpertise (Sachkundg expert opinion
methodology = Gutachtensmethodik) and knowledge of procedural law
(Verfahrensrechtskungle The applicants may be exempted only from cedtfon in
“knowledge of the specific field of expertise”, boahly provided that they are appointed to
teach the respective economic subject or have thleoaty to practice an occupation or
profession which according to the Professional Calde comprises the preparation of expert
opinions (e.g., medical doctors, civil engineersyble Auditors and Tax Advisers
(Wirtschaftstreuhdndgrand psychologists).

The registration in the List of Court Experts antetpreters is limited at first until the end of
the fifth calendar year after the year of regisbraton the List in the respective field of

expertise, and can be extended afterwards upomcapph by periods of ten years each. The
experts, however, are not entitled to such a riéication automatically.

The application for recertification must indicatejadicial proceedings in which the expert has
been appointed since his registration, includimhg fiumber and respective court, however, in
case of very frequent appointments, this infornmagball be limited only to appointments in a
relevant period immediately before the applicatimnaddition, the application has to indicate
advanced training schemes completed by the expetiie suitability of the expert is not
anyhow well-known to the decision-making body (Rfests of the Courts of the first instance)
- particularly due to him/her being frequently apped in judicial proceedings -, copies of the
application are forwarded to randomly chosen count®order to receive opinions on the
suitability of the expert, particularly concernihgs/her diligence in the compilation of reports
as well as the conclusiveness, the reliability gredcorrect structure of his/her expert opinions.
The decision-making body has to review on the basgighe opinions received and the
advanced training scheme certificates submitteduttiber suitability of the expert.

4 - What is the legal status (public or private) otrime laboratories performing analysis?
The Ministry of the Interior runs a crime lab (Foese Science Service within the Criminal
Intelligence Service Austria) and there are smafievincial labs run by the police. In
addition, there are Departments of Legal Medicpeat(of the Medical Universities) doing the
examination of bodies and DNA analysis. There ipreate laboratory in Austria dealing with
a wider range of forensic methods. Accreditationasa formal requirement for crime labs but
is welcome.



The Court Experts and Interpreters Act is basetherprinciple that Sworn and Certified Court
Experts are exclusively natural persons individuéd personampappointed by a court. The
expert may, of course, employ auxiliary personsauwiiliary facilities within the scope of his
work (including, for example, criminal labs mentashin the questionnaire). As far as the legal
personality of such auxiliary persons or auxili@gilities and the quality criteria, they are
required to meet, is concerned, the Court Expectsitdelf does not explicitly define specific
requirements. However, such quality requirementyg arsse from other legal regulations (for
example the Act Governing AccreditatioAkkreditierungsgesetz

5 - What is the probative value conferred to the gert’s report in a criminal trial?

The judge is completely independent in the evabumadif every kind of evidenc&he court has

to consider the pieces of evidence carefully andscientiously as to their credibility and
probative force separately as well as in theirrnelation. About the question whether a fact
can be accepted as proved the judges do not decmlesuance of statutory rules of evidence,
but only according to their free conviction arisiingm the conscientious examination of all the
pieces of evidence which have been offered foragainst (sec. 258 para 2 CCP). Therefore
the probative value does not differ from other g/péevidence.

6 - Do the technical and scientific police intervene imany kind of offences or only in the
most serious ones?

Whenever resources are available and a technicalientific expertise is needed the
“technical/scientific” police is called in.

7 - In which way and during which stage of the proeedings may the defence challenge
the forensic evidence?

According to sec. 126 para 3 C@lie defence may raise objections against a ceetgiert
appointed by the public prosecutor during the pigd-phase (s. also question 3). If the expert is
appointed despite the objections the defence hasritht to object on the grounds of
infringement of the law (sec. 106 para 1 subpatLP). During the trial the defence — as well
as the public prosecutor - has the right to ap(ses. 87 CCP).

During the trial the defence may propose an aduicollection of evidence or an additional
expertise by an expert already appointed by thetdoaurt’'s expert). Of course the defence
can question the court’s expert about his/her figgiand conclusions. Additionally the defence
may present the expertise of a private expert Higethe defence. It is likely that this expert is
called into the witness box, although there is bbgation for the court to accept a private
expertise (sec. 258 CCP).

8 - Have you developed a special appraisal in centefields of forensic evidence?

Evaluation of forensic services:

The DNA labs contracted by the Ministry of the hie are accredited to ISO 17025

The Accreditation of the forensic lab within theritry of Interior is in progress There will be
a long-term project to accredit crime scene wokoating to ISO 17020.

Evaluation for evidential value:

The forensic labs of the Ministry of the Interiandathe police labs use a unified conclusion
scales for all types of expertise.

In 2007, the "Psychiatric Criminal PrognosticEsychiatrische Kriminalprognosiilhas been

introduced as a new field of expertise for courpesks. Consultant Psychologists and/or
Consultant Neurologists which have acquired thetrars Chamber of Physicians certificate in
the training course in ,Forensic-psychiatric expgsinions” may be registered in this field of
expertise. Since this field of expertise is reséri@ physicians, it falls into the professional



category of "Medicine", although it comprises natyomedical issues, but also deals with the
preparation of prognoses in the criminal fieldparticular in relation to psychoses, personality
disorders, sexual delinquency, drug habituation dndy addiction, e.g. in connection with
institutionalization of an offender for treatmeptpbation, conditional release and issuance of
instructions/recommendations, as well as with qaestof credibility, examination of fitness
for interrogation, fitness for trial and fitness fdetention. Such predictions require - as the
necessary extensive advanced training schemes aiadie in particular also sound
criminological and criminal-scientific knowledge.



BELGIQUE

1. Quelles autorités procedent au recueil de la preuvacientifique ?

En Belgique, les opérations de prélevements sofuritearement effectuées par les membres
des laboratoires de la police technique et scigngf LPTS). Ces derniers sont répartis sur le
territoire par arrondissement judiciaire (27) éévent de la Police judiciaire fédérale (PJF).

Les LPTS peuvent travailler - a la demande du nxagigistructeur - en collaboration avec des
experts externessollicités pour des prélevements spécifiques €lgise de déminage pour la
détermination d'engins explosifs improvisés, lggests en balistique, les experts en incendies,
les médecins, les membres de I'INCC, etc....).

La collecte de la preuve se fera néanmoins la piuhatemps par les services de police en
raison de I'absence de pouvoir de saisie des exprtérnes.

En pratique, les membres de palice locale effectuent des prélevements sur les lieux de
certains délits. lls les transmettent ensuite aBX % ou directement au greffe en vue d’'une
enquéte complémentaire.

2. Comment sont assurées la qualité des prélevementieur tracabilité et leur
conservation ?

En ce qui concernla qualité des prélévements et leur conservatigmes normes — relatives a
des techniques particulieres - ont été édictéedtarition des 27 LPTS par I'Institut national de
criminologie ou de criminalistigue (INCC, rattachéa ministere de la Justice) et par la
Direction de la police technique et scientifiquel{D au sein de la Police judiciaire fédérale).
L'INCC preévoit également des kits de prélevemddé&s que les piéces a convictions arrivent a
I'INCC, elles sont conservées dans les meilleuraditons.

En matiere d’empreintes digitales, les techniquésritts dans le « Manual of Fingerprint
Development » du SPF Intérieur (Ministére des Adsi Intérieures)sont principalement
utilisées.

De plus, certains protocoles avec différents paites intervenant sur le terrain (démineurs,
maitres-chien, Disaser Victim Identification Team l& Police fédérale) ont également été
rédigés pour assurer une bonne collaboration aeanivde la descente sur les lieux, de la
protection des lieux et de la gestion des pieaamaiction.

Le membre du LPTS est le premier responsable dadhté, du respect et de I'application des
normes en vigueur. Ce dernier doit éventuellemamine compte au responsable de I'enquéte.
Un systeme informatisé national de gestion admatise est en vigueur depuis 2007 au sein
des LPTS. Celui-ci peut également constituer uil datsuivi et de contrdle de la gestion des
pieces a conviction et de leur traitement au semdifférents LPTS.

La tracabilité est régie par le Code d'instruction criminel gupose le passage obligatoire par
le Greffe du tribunal de I'arrondissement conceroar tous les indices matériels saisis. Le
suivi administratif y est assuré.

En outre, des lois particuliéres déterminent damsndmbreuses matieres les méthodes de
recherche a suivre. Notamment, en matiere d’ADNe lam particuliére (22.03.1999) et son
arrété d’'exécution (04.02.2002) fixent les reglesratiere de prélevement, de tracabilité et de
conservation des traces biologiques.



3. Comment sont sélectionnés les experts ? Sont-ilsaé&es périodiquement ?

- Les experts externes (conseillers techniques)
Conformément au Code d'instruction criminelle, omsperts sont désignés de maniére
souveraine par le magistrat compétent sur baseeule donnaissance dans le domaine et
d’exigences en matiére de dipldme. L'expert désigaévoit notifier son mandat et préte
serment. \
Une liste d’experts (inscrits suite a un examen ateécédents) établie par le tribunal d€ 1
instance est disponible au sein des arrondisserjuslhicsires.
Cependant, des lois particuliéres limitent la libete choix du magistrat dans la désignation de
'expert. Par exemple, en ce qui concerne les ¢ispsr ADN, la loi spéciale exige que les
laboratoires d'expertises soient agréés par le(Rbide 1999 et AR de 2002) et contrdlés
régulierement par I'organisme BELAC - chargé d#éereau respect de la norme ISO 17025 -.
Neuf laboratoires privés ou publics sont actuellenmagréés pour effectuer les analyses ADN
sur le territoire national.
Il n'existe pas d’évaluation réguliere des experternes.

- Les experts de la police
Le mandat des LPTS est établi par le magistrat ébemp. A la différence des experts externes,
les experts des LPTS ne prétent pas serment.

- Le personnel de I'INCC
Le magistrat compétent peut désigner- en tant geex un membre de I'INCC. L’expert de
'INCC nommeé recoit un mandat et préte serment. liste des experts de I'INCC est établie
et revue périodiquement en fonction de la validés domaines de compétences des experts
ainsi que des nouveaux experts reconnus commsuidsa une formation se terminant par un
examen personnel. Cependant, il n’existe pas deegwe formelle d’évaluation des experts.

2. Quel est le statut, public ou privé, des laborato&s qui procedent aux analyses ?
Le statut des laboratoires d'analyses est treahlarselon le type d'analyse.

Les membres des LPTS (analyses dactyloscopiquéerates de chaussures, de pneus, d’outils,
de voix, etc.) tombent sous le statut de fonctimesade police. A l'instar de 'INCC (analyses
toxicologiques, de drogues, de fibres, la comparalsalistique, etc.), ces laboratoires ont un
statut public.

La loi régit la maniere dont I'expertise de nomlsesi enquétes légale doit se dérouler (p.ex.
test d’alcoolémie).

En matiére d'’ADN (cfr supra), les laboratoires agreont aussi bien publics que privés.

Les experts "indépendants" - hors INCC - désignés lp magistrat (médecins |égistes,
incendies, balistique, experts divers, etc.) etffect leurs expertises a domicile, en laboratoires
privés au sein d’universites, etc.

Les analyses chimiques en rapport avec des ekpkisit réalisées a I'Ecole Royale Militaire
(Ministere de la Défense).

Pour les agréments et certification, seule l'amaBN y est |légalement soumise (cf. supra).
Cela n'empéche pas certains laboratoires (notammi&I€C pour les analyses toxicologiques
par exemple) de répondre a la norme 1ISO 17025.



3. Quelle est la valeur probante accordée a lI'expertsscientifique dans le procés pénal ?

La valeur probante accordée aux expertises sdoprd dans le procés pénal n'est pas
légalement différente de celle accordée aux aut@des de preuve. En effet, sauf lorsque la
loi prévoit un mode de preuve particulier ou rastrka force probante d’'un élément de preuve,
le juge peut fonder son intime conviction dous les moyens de preuve régulierement
obtenus et que les parties ont pu librement contredirén@e de la liberté des moyens de
preuve).

Dans ce contexte, le rapport d’expertise est uméht d’'information pouvant aider le juge a se
forger une conviction personnelle. Il en appréciau-cas par cas - la validité et la force
probante et n’est pas lié par ce rapport d’expertis

Il convient de noter que toutes les parties deappart n'ont pas la méme valeur probante. En
effet, tandis que les constatations ont une valenibante authentique, les avis, conclusions et
conseils n'ont aucune valeur probante particuliere.

En pratique néanmoins, la jurisprudence reconmadiéméral une valeur probante plus élevée a
I'expertise scientifique.

4. La police technique et scientifique est-elle util&e pour tout type d'infraction ou
seulement pour les infractions les plus graves ?

La Police Technique et Scientifique est utiliséarpbOUS les types d'infraction. Cependant, il
y a une certaine proportionnalité quant aux moyeissen ceuvre en fonction de la gravité du
fait infractionnel (impact de I'infraction sur laciété).

5. De quelle maniere et a quel stade de la procédura preuve scientifique peut-elle étre
discutée par la défense ?

L’admissibilité des moyens de preuve et I'appréoratie leur valeur probante ont lieu devant
la juridiction de jugement au cours du proces.

En général, la défense peut discuter la preuventiftigie a partir du premier passage en
chambre du Conseil (apres 5 jours) et pendant fauphase de l'instruction. Elle a accés au
dossier pénal et peut demander des devoirs d'engo@hplémentaires, en ce compris des
demandes de contre-expertises. Lors du procesefense a encore l'occasion de demander
certaines contre-expertises.

Cependant, de nombreuses lois spéciales régiseemiadiere spécifique la connaissance par
les parties du résultat de I'expertise et le dglaur la contre-expertise. Pour certaines
expertises — p.ex. la fouille corporelle-, la prése d'un expert propre aux parties est
légalement prescrite.

La législation-ADN prévoit la possibilité pour lage d'instruction d’ordonner une expertise

avec contrainte physique pour les infractions &impdiune peine déterminée. En principe,

'expertise est secréte et non contradictoire. Né&zns, des exceptions a ce principe existent.
Au niveau légal, la procédure Franchimont prévaipbssibilité pour les parties de demander
une enquéte complémentaire. En outre, en pratigpeut s’avérer de l'intérét des parties, en

vue d’'une accélération de la procédure pénale, amaitre rapidement le résultat d’'une

expertise afin de faire valoir les éventuels moydmsiéfense aussi vite que possible.



CHYPRE

Question 1

Which authorities are responsible for scientific eddence collection?
(who makes the decision that a sampling is necesgar who carries out sampling
operations ? Are they carried out by an expert or plice? Under which supervision?

Cyprus Police is responsible for the collectionsofentific evidence. Such powers are
vested to the Police, according to Police Law73004, as amended.

It should be noted that scientific evidence coltattis carried out by "Police Scene
Crime Examiners". In cases where a serious cringell@@n committed, the evidence
collection is carried out by the "Mobile Laboratdeyperts” of the Criminalistic Service
of the Cyprus Police Headquarters, whilst sciengfridence of minor cases are collected
by trained police officers, from Divisional Criminavestigation Departments.

The decision of whether or not sampling is necgssaraken by the Head of the Crime
Investigation Team/Investigator, in cooperationnwthie Police Scene Crime Examiners.
Sampling operations are carried out by traineddeolfficers. Members of the Police
who are carrying out sampling duties are alwayssuged by the Head of the Crime
Investigation Team.

Question 2

Is there any mechanism to ensure the quality, tra@bility and preservation of
sampling? (Do protocols, specific rules exist?)

The quality of the sampling, as well as traceabiand preservation is ensured by
documented procedures to be followed, as set indlewant Police Standing Order, as
well as bythe rules and regulations as set in a specific haokl prepared by the
Criminalistic Service of the Police Headquarterdjioh is also taught at the Police
Academy, during the course of expert training lezsu

Questions 3
How are experts selected? Do they have a periodiefiormance appraisal?

After a basic course in the Police Academy, a pecsuld either be appointed to serve at
the Criminalistic Service of Police Headquartersl dhen get trained at the Mobile

Laboratory, or be positioned in a Divisional Crimininvestigation Department and

occasionally receive training at the Police Academby Police Experts of the

Criminalistic Service, for evidence collection.

For the time being there is no specific periodidgrenance appraisal, other than regular
annual appraisals, which are carried out for ainiers of the Police.



Questions 4

What is the legal status (public or private)of crime laboratories performing analysis? Do they
have to be granted an approval and certification @r example ISO 17025 quality standard) ?

The legal status of the crime laboratories is muldlhere is no obligation for public laboratories t
have a certification of quality standard.

Recently, due to the fact that Police Forensic Labge been enlisted to the ENFSI, accreditation
on ISO 17025 is considered obligatory and hencest mibthe Police Crime Laboratories are now
accredited. The aim of the Police is to also rez@iecreditation of the procedures followed at the
crime scene, according to ISO 17020. This is exquetd be fulfilled in the coming years.

Questions 5

What is the probative value conferred to the expes report in criminal trial? Does this value
differ from that of the other types of evidence {tetimony...)?

The experts report/ testimony is highly valued,imigiCourt proceedings.

Questions 6

Do the technical and scientific police intervene irany kind of offences or only in the most
serious ones?

Please refer to the answer of question # 1.

Questions 7

In which way and during which stage of the proceedigs may the defence
challenge the forensic evidence ?

Defence laywers may challenge the forensic evidenidbe stage of cross-examination (if this is

after the prosecutjon has presented the experttene@vidence collected). Furthermore, defence
lawyers, during the course of the trial, may regjaegrivate expert to assist them during the cross-
examination process.

Questions 8

Have you developed a special appraisal in certainelds of forensic evidence? (if yes which
ones)

Yes.

Appraisal has been developed in the fields of :
mHandwriting
mDocument Examination
mFingerprinting
mBallistics
mToolmarks / Shoemarks
mCounterfeit Currency
mTrace Evidence ( Glass / Paint/ Fibres)
mDigital photography
EU&IPCD - CY.POL.
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DANEMARK

The French Presidency has forwarded a questionnegr@rding scientific evidence in criminal
matters with a view of preparing a seminar in Lyonl5-16 October 2008 on the matter.

Please find below the Danish answers to the quesdice:
1. Which authorities are responsible for scientifievidence collection?

(Who makes the decision that a sampling is necga3&iho carries out sampling operations? Are
they carried out by an expert or police? Under Wisigpervision?)

The National Police provide assistance in the fa@lfbrensics to the police districts including the
examination of crime scenes, the securing and exatian of evidence and assist in the solution of
special tasks.

The police districts may contact the National Rolino any case with a view to get forensic

assistance. However, in cases which do not regpeeific expertise or routine, the police districts

by itself shall conduct the examination of crimerses and secure and forward the evidence if
necessary.

In general the National Police shall be contacteddrensic assistance in the examination of crime
scenes and the securing of evidence in cases regard

1. homicide and attempted homicide

2. serious sexual offences

3. burnt in persons where the cause of the fireafhe established immediately, or where it is

assessed that there are useful evidence on the sgenme which cannot be secured by the police
district itself

4. finding of bombs if there is a suspicion of argnal act and it is assessed that there are useful
evidence which cannot be secured by the policectigiself

5. accidents of a catastrophic nature includindgnwithe areas submitted to systematic monitoring
by the police and within the areas where a sepatedtegy for the action has been drawn up and if
it is assessed that there are useful evidence ercrtme scene which cannot be secured by the
police district itself.

Furthermore, it is in general recommended that Nlagonal Police are contacted for forensic
assistance in the examination of crime scenesdbering of evidence in cases regarding:

1. suspicious deaths

2. serious crimes of violence

3. robberies where it is assessed that there afelusvidence which cannot be secured by the
police district itself

4. traffic accidents where one of the parties imgdlhas removed himself (hit-and-run drivers) and
where there might be a case of negligent homicideegligent bodily harm.

Moreover, the National Police may be contacteddognsic assistance in cases regarding:

1. parachute accidents

2. serious industrial accidents and other sericaglants

3. serious and extensive theft where the way cdking in cannot be established immediately or it
is assessed that there are useful evidence omithe scene which cannot be secured by the police
district itself



4. the investigation of organised crime when itagsessed that there might be found useful
evidence which cannot be secured by the policectigiself

5. assistance in connection with the examinatiorcrohe scenes the securing of evidence and
physical examination in other serious cases

6. project orientated and/or thematized investigati

2. Is there any mechanism to ensure the quality, &iceability and preservation of sampling?
(Do protocols, specific rules exist?)

A set of guidelines describing the measures whingil ¥e observed on crime scenes and scenes of
accidents during the forensic work have be drawnTine guidelines shall inter alia contribute to
ensure the quality of the forensic work.

It appears from this that the crime scene shalidsded off effectively as quickly as possible, that
as few as possible should set foot on the areataiat, wash hand basin and telephone on the
crime scene may not be used, that smoking on iheecscene is prohibited and that disposable
gloves and overshoes should be used.

It further appears that clues and other piecevideace may not be collected or moved unless it is
absolutely necessary and if so that their placimgl e marked and noted and if necessary also
documented by photos.

The guidelines also contain measures regardinchémelling of biological evidence. It appears

hereof that masks and disposable gloves are t@d&e when securing biological evidence, that all
containers must be absolutely clean and unusethdfarore, it appears that two pieces biological
evidence must be secured separately because timmemi used to the securing of one piece of
evidence may only be used for this, after which mewipment must be used. Only one piece of
evidence must be placed in each container.

The measures also contain guidelines for the drgfreffects, the storage of these and the packing
and forwarding of effects.

3. How are experts selected? Do they have a periogierformance appraisal?

It is a requirement to become a forensic expeit yba are a trained police officer. In addition a
requirement for several years of practical invediige experience applies. Further, persons who
are employed in the Forensic Centre under the NaliBolice undergo a special education.

Forensic experts are chosen from the permaneritistdfe Forensic Centre on the basis of their
general forensic education and special capabiléres competences within a specific field. These
specialists are hereinafter further trained byipadting in special courses.

All employees in the Forensic Centre participateairyearly employee development interview
where an assessment of the professional capabiktie part.

4. What is the legal status (public or private) otrime laboratories performing analysis? Do
they have to be granted an approval and certificatin (for example ISO 17025 quality
standard)?

The Danish National Police cooperate with both ggevand public laboratories that perform
analysis of scientific evidence in criminal caséBere are no formalised requirements regarding
certification of the laboratories, but please Herimed that the staffs of both the public and pgeva
laboratories in concern are required to be highkiNesl specialists in their field of work.
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Both the private and public laboratories are useebgert witnesses during trial in criminal cases.

5. What is the probative value conferred to the exgrt’s report in criminal trial? Does this
value differ from that of the other types of evidewre (testimony...)?

According to Section 880 in the Danish Adminiswatof Justice Act the court’'s assessment of the
evidence is not bound by rules. Thus the courtreg to consider the evidence including any
scientific evidence presented before them.

6. Do the technical and scientific police intervena any kind of offences or only in the most
serious ones?

Reference is made to the answer to question 1 fvbioh it follows under which conditions the
police districts may and shall contact the Fore@satre.

7. In which way and during which stage of the prooedings may the defence challenge the
forensic evidence?

According to Section 729 a, the defence has th# tmy make itself acquainted with the material
procured by the police for the purpose of the cades enables the defence to follow the
investigation and to comment it during the prettetage of the case. Where the investigation
involves difficult technical questions the defermay be assisted by an expert in order to better
asses the result of the police investigation.

The defence may also request the police to inifiatidner investigative measures and if the police
do not comply with the request the defence canepitethe matter to the courts.

During the trial, the defence also has the oppdstua challenge the evidence in accordance with
the principle of the free assessment of proof noaetl above.

8. Have you developed a special appraisal in certafields of forensic evidence?
(If yes which ones?)

In certain areas case law exists which has setprpa@edent for the evaluation of the evidence. As
an example can be mentioned the identificationen$@ns based on fingerprints where the number
of identical specific details between the pieceewvidence and the persons fingerprint has been
decided by a judgement from the Supreme Court i51%his practice is observed in the forensic

work.

In other areas as for instance comparison of hatidgyr voices and tracks from tools, the
appraisal in the Forensic Centre depend on intemaltadopted standards.

Yours sincerely



ESPAGNE

Questionnaire in view of the Conference on “Scierfic evidence in criminal matters” (15-16
October 2008, Lyon)

1. Which authorities are responsible for scientifievidence collection? (Who makes the
decision that a sampling is necessary? Who carriesut sampling operations? Are they
carried out by an expert or police? Under which suprvision?)

Collection of evidence on the scene of the crimgaserally conducted by the Police
during the investigation. According to Section 1@} of Act XIX of 1998 on the Criminal
Procedure Act (CPA), the aim of the investigatisnta conduct an inquiry into the criminal
offence, identify the offender, as well as to lecand secure the means of evidence. Therefore
mainly specially trained police technicians areoiwed in this process. In special cases forensic
experts are invited as consultants to help thisviictor the collection is performed by these
experts. Samples for examination (when it is neeatedtl depending on specific domain) shall be
separated from the evidence exclusively by foressientists.

2. Is there any mechanism to ensure the quality, @aiceability and preservation of
sampling? (Do protocols, specific rules exist?)

The traceability and quality of sampling is ensut®dthe legislation. The handling of
evidence and samples is regulated by ministeriedede(Decree 11 of 2003 of Minister of Justice,
Minister of Interior and Minister of Finance). Tetbians taking part in the collection of evidence
are systematically trained. They are supplied ve#isic documentation, protective clothing and
with sampling kits. Internal protocols for the segign of samples for examination from evidence
are under compilation as part of the preparationinstitutes for accreditation. Rules for
preservation of sampling are not complete, theendd from the scene of the crime is generally
returned to the Police, the samples for examinatrensaved in the Institute For Forensic Sciences
for further examination in case it is needed.

3. How are experts selected? Do they have a periogierformance appraisal?

To become a forensic expert, one have to meetnergents of education and of practice at
different standards, depending on the forensiciglise. According to the recent rules, experts
shall take part in legal and professional trairengry two years.

Criminal technicians are also important in inspmtii They are members of the
professional team of the Police and have to mestigpbrequirements. They have to be qualified in
digital and analog photo and video technology, seguclues and DNA, and must have basic
chemistry skills. Beyond that, stamina is also nemfly when for example site inspections lasts
more than 24 hours in case of homicide. Criminahmgcians are trained in specials schools of the
National Police Headquarters.

4. What is the legal status (public or private) ofcrime laboratories performing
analysis? Do they have to be granted an approval drcertification (for example 1ISO 17025
guality standard)?

In Hungary both public and private laboratories{itutes) may perform forensic analysis.
In some disciplines, exclusively public ones arsigaged and licensed by a ministerial decree.
Neither public nor private laboratories are obligedhaving certification, but following the rules
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of ENFSI, some institutes involved in forensic aityi are preparing themselves for accreditation
based on ISO 17025 standard.

5. What is the probative value conferred to the exgrt’s report in criminal trial? Does
this value differ from that of the other types of @idence (testimony)?

According to Section 76L) of the CPA, evidence shall cover the facts Wihice relevant to
the application of criminal statutes and legal fatjons in criminal proceedings. The objective of
gathering evidence shall be the thorough and camplecidation of the true facts.

Section 76 (1) of the CPA says that means of edielshall be the testimony of the witness,
the expert opinion, physical evidence, documendsthe pleadings of the defendant.

Pursuant to section 78 (1)-(4) in the course ahural proceedings, all means of evidence
specified by law and all evidentiary procedures rhaysed without restriction. However, the use
of certain means of evidence may also be statudeither the means of evidence nor proofs have
a legally prescribed probative force. The court dredprosecutor shall freely weigh each piece of
evidence separately and collectively and estalbtishconclusion of evidence based on their belief
thus formed. Facts derived from means of evidertaimed by the court, the prosecutor or the
investigating authority by way of committing a chmal action, by other illicit methods or by the
substantial restriction of the procedural rightshaf participants may not be admitted as evidence.

6. Do the technical and scientific police interveng any kind of offences or only in the
most serious ones?

The Criminal Technical Department of the Nationalié® Headquarters does not carry out
site inspections. In case of the most serious ifeeg homicide, battery threatening life or
causing death, robbery committed by force of argaret financial corporations, crimes against
property committed in respect of a particularly siderable value, organized crimes and crimes in
connection with drugs) committed in the area ofjthiesdiction of the county police headquarters
(Budapest Police Headquarters), site inspectioascarried out by the criminal technical units
thereof.

Criminal technical units of the city police depaetms and Regional Criminal Technical
Units of the Budapest Police Headquarters carrys@tinspections in connection with less serious
crimes, such as theft of vehicles, burglary, roplmemmitted without firearms, etc.

Forensic experts can be appointed for special #bor examinations from the Institute for
Forensic Sciences governed by the Ministry of daséind Law Enforcement and from Criminal
Technical Departments of the county police headquaf{Budapest Police Headquarters).

(Explanation: The criminal technical organizatidntlve Hungarian Police can be divided
into three levels. On the first level, the Natioialice Headquarters carry out the professional
leading of the organization, such as supervisirgg diiminal technical work of the Police, the
training of the criminal technicians, the supply thie criminal technical units with modern
equipments and coordinating the national crimirsgichological activity.

Criminal Technical Departments are on the secorghrorational level, and Criminal
Technical Onsite Investigator Units of the cityipeldepartments are on the third level.)

7. In which way and during which stage of the prooedings may the defence challenge
the forensic evidence?



During the whole proceeding until the end of tha&lemtiary procedure and according to the
rules of the CPA.

Pursuant to section 108 (1) of the CPA, the expeirtion may be presented in the form of
an oral statement by the expert, or submitted itingr, within the deadline set by the court, the
prosecutor or the investigating authority. If thepert opinion is incomplete, unclear, contradicts
itself or it is required for other reasons, theaxghall — at the request of the court, the pnatsec
or the investigating authority — provide the rel@vimformation or complement the expert opinion
(Section 109). If the information requested frore #xpert or the complemented expert opinion
still fails to bring the desired result, or it ieaessary for other reasons, another expert shall be
assigned [Section 111 (1)]. In the course of tivestigation the defendant and the counsel for the
defendant may motion for the assignment of anotixeert. Decision on the assignment shall be
made by the prosecutor [Section 111 (2)]. In thenéwf a decision concerning involuntary
treatment in a mental institution, another expénlisalso be assigned upon a motion by the
defendant, the legal representative or spousepran®n-law spouse, or counsel for the defendant
thereof [Section 111 (3)].

If the prosecutor or the investigating authoritys lessigned an expert in the course of the
investigation and the accused or the counsel ofihendant submits a motion to this effect within
fifteen days following the delivery of the indictmie the court shall assign another expert to
examine the same fact. In view of the proceedinig, it the only case when it's obligatory for the
court to assign another expert, only this provissbrall not be applicable if the court has also
assigned an expert in the case, or the involveroktite person invited by the defendant or the
counsel thereof as an expert has been permittéaebgourt or the prosecutor.

The defendant and the counsel for the defendantadeige the prosecutor or the court that
they intend to obtain and submit an expert opinidre decision on the involvement of the person
invited by the defendant or the counsel for theeddéint as an expert to prepare an expert opinion
shall fall within the scope of authority of the e¢bwr the prosecutor. The expert invited may
conduct a professional examination on his ownhmm ¢ourse of the court procedure, he shall be
entitled to the same rights and bound by the sdhgations as the expert assigned by the court or
the prosecutor. The experts shall mutually informe @nother about the expert examination that
they intend to carry out and the expert notifiednsmy attend the examination made by the other
expert [Section 112 (1)-(2)].

8. Have you developed a special appraisal in certafields of forensic evidence? (If yes
which ones?)

If the question refers to method: in view of thalexation of results, in the Institute for
Forensic Sciences no special mathematical developt@ehnique is applied.

If the question concerns the weight of the evidence

Pursuant to section 78 (1)-(3) of the CPA, in tharse of criminal proceedings, all means
of evidence specified by law and all evidentiarpgadures may be used without restriction.
However, the use of certain means of evidence ntsy lae statutory. Neither the means of
evidence nor proofs have a legally prescribed pgrebdorce. The court and the prosecutor shall
freely weigh each piece of evidence separately aiiéctively and establish the conclusion of
evidence based on their belief thus formed.



ESTONIE

Questionnaire in view of the Conference on "Scfenévidence in criminal matters" (15-16 Octobe020
Lyon)
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Answers by the Estonian Delegation

mInvestigation of crime scene is mainly performediuy police who are the investigative body during-p
trial investigation. A Prosecutor's Office is respible of all pre-trial proceedings and may give to
police instructions concerning of collecting evidenThe decision which evidence shall be colleited
made by police officer responsible for case. Samgpdiperations are carried out by police and it ddpe
on the seriousness of the crime and other circurosta Mainly it is done by crime scene technicians
belonging to the police or forensic experts whaoydaiork for Estonian Forensic Science Institute
(EFSI). The task of latter mentioned specialist®igive more detailed advice what evidence shbald
collected and how it could be best reserved/patieldboratory investigations.

mThe police have imposed the rules on collectingidliag and reserving/packing of evidence (Handbook
of technical investigation of a crime scene). Iditidn police have instructions on ordering or mglion
expert assessment and special forms of recordiigction, preservation and destroy of biological
evidence.

mThe selection of forensic experts is based on ditucand professional and personal qualities of
applicant. A person may be employed as a foremgiert if the person has acquired higher education
required in his or her field of expertise and hasrbemployed in his or her field of expertise in a
forensic or research institution or in another posifor at least two years immediately prior to
commencing employment as a forensic expert. Theopewith no prior experience in particular field
must come through at least 2-year training pefidgbre is no standalone appraisal procedure forresxpe
but in the field having ISO-17025 certification thames of experts are included to the terms ofngive
approval and the names can be added or removeatgdue periodic inspection of certification.

mEFSI is a state institution and is the only forerlaboratory in Estonia specialized on examinatibn
crime evidence. Metrology Act enacts that in thdgrenance of expert analysis in pre-trial procegdin
the traceability of measurement results has torbeegol. This kind of proof is provided by certifigat
of laboratory or by assessing a measurer’'s competefit the moment EFSI is granted ISO 17025
certification in fields of DNA, forensic chemistntpxicology and fingerprints and it is under
development to widen this list.

mCode of Criminal Procedure enacts that no eviddra® predetermined weight which means that in
criminal trial an expert’s report does not diffesrh other types of evidence.

mThe crime scene technicians belonging to the palftend most crime scene investigations regardhess
type of crime. The forensic experts attend onlgniwst serious crimes.

mThe defense may challenge the forensic eviden@dwfse on trial but also during pre-trial investiga
as well. Code of Criminal Procedure enacts thatbiidy conducting a proceeding shall not refuse to
order an expert assessment requested by a suaparsed, counsel, victim or defendant if the fémts
the ascertainment of which the assessment is regl@say be essential for the adjudication of the
criminal matter. In case the suspect, accused ansa doubt the results of prior made forensic
examination they can demand it to be reassessetnaved from list of evidence.

No



FRANCE

Questionnaire PFUE : La preuve scientifique damsdees pénal

1) Quelles autorités procedent dans votre pays aecueil de la preuve scientifigue ?
(qui prend la décision de prélevement ? qui efledas opérations de prélevement : expert ou
policier ? sous quel contréle ?)

Le plus souvent, c’est l'officier de police judioe directeur d’enquéte qui prend la décision
d’effectuer un prélevement. Se trouvant sur leaterrc’est lui qui procéde ou fait procéder a
'opération de prélevement. En pratique, il corléeplus souvent cette tdche a un technicien de
l'identité judiciaire, agent scientifique spéciakem formé et habilité.

Le magistrat du parquet et le juge d’instructioni, cpntrolent les investigations dans le cadre des
procédures dont ils sont saisis, peuvent égalemiemiander a I'officier de police judiciaire de
procéder ou de faire procéder a un prélevemente Q@eatique est facilitée par le développement
du traitement en temps réel des procédures et, ateene générale, des contacts téléphoniques
entre les enquéteurs et 'autorité judiciaire.

Enfin, dans le cadre de sa mission, définie pdfidier de police judiciaire ou le magistrat, la
personne qualifiée ou I'expert commis peut aussigder a des prélévements.

Le contrdle des opérations de prélévement est daubl

- opérationnel dans les affaires les plus complexes ou les parsibles, un controle est
réalisé par le coordinateur de la police technigiuscientifique intervenant sur la scéne de crime ;
dans les autres cas, un contréle est exercé ffficibo de police judiciaire directeur d’enquéte ;

- juridique: le magistrat du parquet dans le cadre de songdode direction de la police
judiciaire, ou le juge d’instruction dans le cadies délégations et des réquisitions qu’il délivre,
s’assure que les prélevements ont été exécutéespactant l'intégrité des matériaux prélevés et
sans modification injustifiée de la scene d’'infraict

2) Comment sont assurées la qualité des préléevemsgnteur tracabilité et leur conservation ?
(existence de protocoles, de régles particuliéres ?

Les prélevements sont placés sous scellés. Unaeiegmentionnant la nature de I'objet saisi, le
numéro du scellé, le numéro de la procédure, s¢igice qui a procédé a la saisie, est attachée a
chaque scellé, garantissant ainsi sa tracabiléérdcabilité des scellés dits génétiques est & ou
garantie par I'apposition de codes barres.

Les scellés sont mentionnés dans la procédureneénoties. Un bordereau récapitulant 'ensemble
des scellés est annexé a la procédure.

Les enquéteurs doivent pouvoir rendre compte dméthode qu’ils ont mise en ceuvre pour
sélectionner les prélevements.

Les scellés issus de préléevements biologiques dbétee conservés dans des locaux répondant a
des conditions bien déterminées de températuraii@iéement en recourant a la congélation), de

conditionnement, et de sécurité. Les scellés gguedi sont conservés dans un service national
dédié répondant a ces exigences.



3) Comment sont sélectionnés les experts ? Sontélgalués périodiguement ?

Les experts auxquels ont recours les enquétedes ehagistrats sont en général inscrits sur une
liste, nationale ou circonscrite au ressort d’uoer d’appel.

Pour bénéficier de cette inscription, le profess@rdoit remplir des conditions de moralité, d’'age,
d’expérience professionnelle et d’indépendance,squi appréciées par 'assemblée générale des
magistrats du siege de la Cour de cassation oa deur d’appel concernée, selon que la liste est
nationale ou non.

La premiére inscription est faite a titre probaggiour une durée de deux ans. Si I'expert a donné
satisfaction, il pourra prétendre a une réinsaiptipour une nouvelle durée de cing ans,
renouvelable.

L’expert doit remettre annuellement un rapport gu@int le nombre de rapports d’expertise remis
pendant 'année, ainsi que les formations suivees,qui permet aux magistrats d’exercer un
contr6le sur la qualité de son travail.

Il convient, cependant, de mentionner la possépiour les enquéteurs ou les magistrats de faire
appel ponctuellement a des experts non inscritdesulistes précitées, a condition qu’ils prétent
serment. Cette pratique permet de pallier I'absef®epert inscrit dans la spécialité demandée sur
le ressort géographique du magistrat ou de I'emyuébu la trop grande sollicitation de certains
experts, contraints de remettre leurs rapports dassiélais trop longs.

4) Quel est le statut, public ou privé, des laboraires qui procedent aux analyses ?
Doivent-ils bénéficier d’'un agrément et d’'une derdition (par exemple norme ISO 17025) ?

Les laboratoires qui procedent aux analyses pedtenipublics ou privés. La France est dotée de
deux laboratoires publics : I'un rattaché a lagmhationale, I'autre a la gendarmerie nationale.

La procédure de certification n’est pas obligato€@ertains laboratoires, publics comme privés, se
sont cependant engagés dans ce processus deataotifi

Il convient de distinguer le cas particulier desperts et laboratoires qui procedent aux

identifications par analyses génétiques dans leeca® procédures judiciaires: ils doivent

obligatoirement bénéficier d’un agrément délivréipone durée de cing ans par une commission
nationale présidée par un magistrat.

5) Quelle est la valeur probante accordée a I'exptse scientifigue dans le proces pénal ?
Cette valeur probante est-elle différente de e autres modes de preuve (témoignages, etc.) ?

La preuve en droit pénal francais est libre : [dgactions peuvent étre établies par tout mode de
preuve, laquelle est soumise a la discussion atiotocare des parties et a I'appréciation souveraine
des juges du fond.

L’expertise scientifique ne fait pas I'objet d'udgime dérogatoire, et sa valeur probante sera donc
appréciée souverainement par les juges du fond.

En pratique, le crédit accordé a une expertisensfiqgie en fait souvent un élément probatoire
déterminant, quoique toujours apprecié en regascadaes indices et preuves de I'enquéte.

Toutefois, l'attention des magistrats est appeléesdcertains rapports d’expertise, comme en
matiere de comparaison de profils génétiques,asuetessité de relativiser la valeur & accorder a
la preuve scientifique, une marge d’erreur, ménfim pouvant exister.



6) La police technique et scientifique est-elle digsée pour tout type d’infraction ou seulement
pour les infractions les plus graves ?

Dans les procédures diligentées pour les infrastles plus graves, comme en matiére criminelle,
il est recouru a la preuve scientifigue de mangxteaustive, afin d’avoir la certitude de ne néglige
aucun indice matériel.

Dans les procédures moins graves, la preuve duigmtipeut étre utilisée, notamment quand un
elément apparait manifestement susceptible d'éjpioié (trace apparente, par exemple sur un
vol de voiture).

Des réflexions interministérielles sont par aile@wn cours pour généraliser progressivement le
recours a la police scientifigue par une recheystématique pour tout type de procédure, et
notamment en matiére de délinquance de masse (cdagiess, dégradations volontaires, etc.), afin
d’augmenter substantiellement le taux d’élucidatierces affaires.

7) De quelle maniere et a quel stade de la procéduia preuve scientifigue peut-elle étre
discutée par la défense ?

Le régime applicable est différent selon la phasprdces pénal considérée.
- dans la phase d’enquéte :

Peu de textes prévoient expressément la possitididiscuter une preuve scientifique, le principe
étant que dans ce type de procédure, la discussidait, soit au cours de I'instruction qui suivra
dans les cas ou elle est ouverte, soit de toutnfacl’audience devant le tribunal qui procede a
I'instruction définitive du dossier (cf. infra).

Toutefois, le rapport établi a la suite d’'un exarseientifique peut toujours étre communiqué au
mis en cause. Ce dernier peut alors solliciter thcyreur de la République la réalisation d’'un
contre-examen. La décision, expresse ou tacitee aeagistrat n’est susceptible d’aucun recours.

Il'y a lieu de préciser que, dans le cas particudes examens alcoolémiques et toxicologiques
réalisés sur un conducteur de véhicule, le contegnen est de droit.

- dans la phase d’instruction :
La défense peut toujours demander au magistraugistr une expertise complémentaire ou une
contre-expertise. En cas de refus de ce magistnatecours lui est ouvert devant la chambre de
I'instruction, juridiction du second degré.

- devant la juridiction de jugement :
La preuve scientifique est discutée contradictogenentre les parties. La juridiction de jugement
peut ordonner, d'office ou a la demande des patte®alisation d’une expertise ou d’'une contre-

expertise.

8) Avez-vous développé une expertise particuliereads certains domaines de la preuve
scientifique ?(si oui, lesquels?)

En matiére de révélation d’empreintes digitalesa iEté créé une cabine dévélations par
fumigation de vapeurs de cyanoacrylatapable d’accueillir des véhicules entiers eedad’'un
dispositif de recyclage des vapeurs.



S’agissant des analyses de prélevements genébgeess sur des individus, les deux laboratoires
publics sont aujourd’hui dotés d’'unités de génoggpautomatisées qui permettent de réaliser
massivement les identifications par empreintes tipungs. Leur capacité actuelle globale est de
220 000 analyses par an.

Des laboratoires privés travaillent également astauration d’unités de génotypage de masse
destinées a analyser de maniere automatisée lesstiaologiques prélevées sur des scenes
d’infractions relevant de la délinquance de magsar Exemple les cambriolages), aux fins

d’identification genétique.



HONGRIE

Questionnaire in view of the Conference on “Scierfic evidence in criminal matters” (15-16
October 2008, Lyon)

1. Which authorities are responsible for scientifievidence collection? (Who makes the
decision that a sampling is necessary? Who carriesut sampling operations? Are they
carried out by an expert or police? Under which suprvision?)

Collection of evidence on the scene of the crimgeserally conducted by the Police
during the investigation. According to Section 1@ of Act XIX of 1998 on the Criminal
Procedure Act (CPA), the aim of the investigatienta conduct an inquiry into the criminal
offence, identify the offender, as well as to lecand secure the means of evidence. Therefore
mainly specially trained police technicians areoiwed in this process. In special cases forensic
experts are invited as consultants to help thisviactor the collection is performed by these
experts. Samples for examination (when it is neetetl depending on specific domain) shall be
separated from the evidence exclusively by foressientists.

2. Is there any mechanism to ensure the quality, &aceability and preservation of
sampling? (Do protocols, specific rules exist?)

The traceability and quality of sampling is ensuledthe legislation. The handling of
evidence and samples is regulated by ministeriadede(Decree 11 of 2003 of Minister of Justice,
Minister of Interior and Minister of Finance). Tegbians taking part in the collection of evidence
are systematically trained. They are supplied Ve#isic documentation, protective clothing and
with sampling kits. Internal protocols for the segin of samples for examination from evidence
are under compilation as part of the preparationinstitutes for accreditation. Rules for
preservation of sampling are not complete, theendd from the scene of the crime is generally
returned to the Police, the samples for examinatiensaved in the Institute For Forensic Sciences
for further examination in case it is needed.

3. How are experts selected? Do they have a periogierformance appraisal?

To become a forensic expert, one have to meetnergents of education and of practice at
different standards, depending on the forensiciglise. According to the recent rules, experts
shall take part in legal and professional trairengry two years.

Criminal technicians are also important in inspmtsi They are members of the
professional team of the Police and have to mestiabrequirements. They have to be qualified in
digital and analog photo and video technology, seguclues and DNA, and must have basic
chemistry skills. Beyond that, stamina is also mexgly when for example site inspections lasts
more than 24 hours in case of homicide. Criminghmtécians are trained in specials schools of the
National Police Headquarters.

4. What is the legal status (public or private) ofcrime laboratories performing
analysis? Do they have to be granted an approval drcertification (for example 1ISO 17025
quality standard)?

In Hungary both public and private laboratoriest{itaites) may perform forensic analysis.
In some disciplines, exclusively public ones arsigieed and licensed by a ministerial decree.
Neither public nor private laboratories are obligedhaving certification, but following the rules

3



of ENFSI, some institutes involved in forensic aityi are preparing themselves for accreditation
based on ISO 17025 standard.

5. What is the probative value conferred to the exgrt’s report in criminal trial? Does
this value differ from that of the other types of @idence (testimony)?

According to Section 76L) of the CPA, evidence shall cover the facts Wihice relevant to
the application of criminal statutes and legal fatjons in criminal proceedings. The objective of
gathering evidence shall be the thorough and camplecidation of the true facts.

Section 76 (1) of the CPA says that means of edielshall be the testimony of the witness,
the expert opinion, physical evidence, documendsthe pleadings of the defendant.

Pursuant to section 78 (1)-(4) in the course ahural proceedings, all means of evidence
specified by law and all evidentiary procedures rhaysed without restriction. However, the use
of certain means of evidence may also be statudeither the means of evidence nor proofs have
a legally prescribed probative force. The court dredprosecutor shall freely weigh each piece of
evidence separately and collectively and estalbtishconclusion of evidence based on their belief
thus formed. Facts derived from means of evidertaiwed by the court, the prosecutor or the
investigating authority by way of committing a chmal action, by other illicit methods or by the
substantial restriction of the procedural rightshaf participants may not be admitted as evidence.

6. Do the technical and scientific police intervena any kind of offences or only in the
most serious ones?

The Criminal Technical Department of the Nationalié® Headquarters does not carry out
site inspections. In case of the most serious ifeeg homicide, battery threatening life or
causing death, robbery committed by force of argaret financial corporations, crimes against
property committed in respect of a particularly siderable value, organized crimes and crimes in
connection with drugs) committed in the area ofjthiesdiction of the county police headquarters
(Budapest Police Headquarters), site inspectioascarried out by the criminal technical units
thereof.

Criminal technical units of the city police depaetms and Regional Criminal Technical
Units of the Budapest Police Headquarters carrys@tinspections in connection with less serious
crimes, such as theft of vehicles, burglary, roplmemmitted without firearms, etc.

Forensic experts can be appointed for special #bor examinations from the Institute for
Forensic Sciences governed by the Ministry of daséind Law Enforcement and from Criminal
Technical Departments of the county police headquaf{Budapest Police Headquarters).

(Explanation: The criminal technical organizatidntloe Hungarian Police can be divided
into three levels. On the first level, the Natioialice Headquarters carry out the professional
leading of the organization, such as supervisirgg diiminal technical work of the Police, the
training of the criminal technicians, the supply thie criminal technical units with modern
equipments and coordinating the national crimirsgichological activity.

Criminal Technical Departments are on the secorghrorational level, and Criminal
Technical Onsite Investigator Units of the cityipeldepartments are on the third level.)

7. In which way and during which stage of the prooedings may the defence challenge
the forensic evidence?



During the whole proceeding until the end of tha&lemtiary procedure and according to the
rules of the CPA.

Pursuant to section 108 (1) of the CPA, the expeirtion may be presented in the form of
an oral statement by the expert, or submitted itingr, within the deadline set by the court, the
prosecutor or the investigating authority. If thepert opinion is incomplete, unclear, contradicts
itself or it is required for other reasons, theaxghall — at the request of the court, the pnatsec
or the investigating authority — provide the rel@vimformation or complement the expert opinion
(Section 109). If the information requested frore #xpert or the complemented expert opinion
still fails to bring the desired result, or it ieaessary for other reasons, another expert shall be
assigned [Section 111 (1)]. In the course of tivestigation the defendant and the counsel for the
defendant may motion for the assignment of anotixeert. Decision on the assignment shall be
made by the prosecutor [Section 111 (2)]. In thenéwf a decision concerning involuntary
treatment in a mental institution, another expénlisalso be assigned upon a motion by the
defendant, the legal representative or spousepran®n-law spouse, or counsel for the defendant
thereof [Section 111 (3)].

If the prosecutor or the investigating authoritys lessigned an expert in the course of the
investigation and the accused or the counsel ofihendant submits a motion to this effect within
fifteen days following the delivery of the indictmie the court shall assign another expert to
examine the same fact. In view of the proceedinig, it the only case when it's obligatory for the
court to assign another expert, only this provissbrall not be applicable if the court has also
assigned an expert in the case, or the involveroktite person invited by the defendant or the
counsel thereof as an expert has been permittéaebgourt or the prosecutor.

The defendant and the counsel for the defendantadeige the prosecutor or the court that
they intend to obtain and submit an expert opinidre decision on the involvement of the person
invited by the defendant or the counsel for theeddéint as an expert to prepare an expert opinion
shall fall within the scope of authority of the e¢bwr the prosecutor. The expert invited may
conduct a professional examination on his ownhmm ¢ourse of the court procedure, he shall be
entitled to the same rights and bound by the sdhgations as the expert assigned by the court or
the prosecutor. The experts shall mutually informe @nother about the expert examination that
they intend to carry out and the expert notifiednsmy attend the examination made by the other
expert [Section 112 (1)-(2)].

8. Have you developed a special appraisal in certafields of forensic evidence? (If yes
which ones?)

If the question refers to method: in view of thalexation of results, in the Institute for
Forensic Sciences no special mathematical developt@ehnique is applied.

If the question concerns the weight of the evidence

Pursuant to section 78 (1)-(3) of the CPA, in tharse of criminal proceedings, all means
of evidence specified by law and all evidentiarpgadures may be used without restriction.
However, the use of certain means of evidence ntsy lae statutory. Neither the means of
evidence nor proofs have a legally prescribed pgrebdorce. The court and the prosecutor shall
freely weigh each piece of evidence separately aiiéctively and establish the conclusion of
evidence based on their belief thus formed.



IRLANDE

1. AGS and in some cases GSOC are responsible focathection of scientific evidence.
Occasionally forensic scientists visit scenes andise on sampling and collection
methods.

2. Scene of Crime Gardai undergo training coursestlagi@ is some literature and guidelines
available.

The FSL checks that items are appropriately packagealed and labelled and will not
undertake an examination if the results could bepromised by its treatment prior to
reception. The locations of the items within thledratory are recorded.

3. Scientific experts are selected through an openpetiion. They have an annual
performance appraisal and two interim reviews. @et@ncy in the areas of expertise has
to be established through testing and maintainétle FSL participates in internal and
external proficiency tests to check both organmseti and individual competency.

4. The Forensic Science Laboratory is part of the Diepent of Justice, Equality and Law
Reform. It has the ISO 17025 quality standard thas awarded by the Irish National
Accreditation Board.

5. Expert’s evidence is treated differently to othgres of evidence in Irish courts. Experts
are allowed to give opinions in their area of exper The probative value conferred
depends on the particular scientific evidence endase.

6. The FSL gives priority to serious crime but alsorkvon volume crime. The latter will
increase following the introduction of a Nationd R Database.

7. The defence may request disclosure of all laboyadocumentation and results in relation
to the case and in relation to the organisationaity system. They may engage a scientist
to examine the documentation, the exhibits or imeocases to carry out analyses
themselves. During the trial, the defence may estja voir dire where the evidence is
heard in the absence of the jury and can make phcagon to the judge to forbid the
evidence to go to the jury. The defence has beeoessful in getting forensic evidence
ruled out on the basis of non-compliance with lggakeedings or the evidence being more
prejudicial than probative. The scientist may bess-examined on the appropriateness of
their expertise as well as the reliability of thegientific findings. Many of the cross-
examinations focus on the interpretation of thelltes

8. Scientific services provided by the Forensie8oe Laboratory
4



Materials identified in the | Trace evidence types for Case types examined

FSL linkage

Alcohol DNA profiling Armed robbery
Accelerants Fibres Assault

Anti-personnel sprays Footwear marks Burglary

Blood (human and animal)| Glass Criminal/malicidasnage
Drugs Hair Drugs; possession and sale
Dyes and markers Ink Fires

Explosives Mobile phone calls Fraud

Faecal material Paint Identification of bodies
Fabrics Soll Murder/manslaughter
Firearm residues Sexual assault

Plastics Shootings

Saliva Suspicious death

Semen Traffic accidents

Urine Unauthorised taking of m/y

In Ireland the Forensic Science Laboratory (FSL& isompletely separate organisation from the
police. This questionnaire will be answered imtieh to the FSL.

1. Which authorities are responsible for evidenméection?
Police who have received training as Scene of Cffieers. In certain serious crimes, scientists
from the Forensic Science Laboratory will visitises and advise.

2. Is there any mechanism to ensure the qualégeability and preservation of samples?
Once samples are brought to the FSL, they aredsttnansferred, handled and examined using
specific protocols.

3. How are experts selected?

Forensic scientists are selected through an opempetition, where the minumum qualification is
an honours science degree. They then receivartgaand have to succeed at competency tests
before they can start casework. All reports arer peviewed before issue. The Quality manager
can request that a scientist undergoes re-traifitmg or her work is not satisfactory.

There are three to four formal meetings a year detwscientist and manager to set targets,
monitor and evaluate performance.

4. What is the legal status of crime laboratopegorming analysis?
The Forensic Science Laboratory is part of the Biapent of Justice, Equality and Law Reform.
It is accredited to ISO 17025.

5. What is the probative value conferred to theeetreport in criminal trial?
In this jurisdiction, experts are permitted to gesgert opinions, whereas witnesses may not.
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6. Do the technical and scientific police intergaen any kind of offences or only in the most

serious ones?

The FSL receive approximately 15,000 cases a yeahich 13,000 are drugs cases. Most of the
remaining cases tend to be serious (murder, seasgdult, assault, shootings etc) but some
volume crime is covered. The latter is expectedingrease when a national DNA database is
established.

7. In which way and during which stage of the pdiegs may the Defence challenge the forensic
evidence?

All laboratory documents or records must be dissdio® the Defence.

Prior to the trial, the Defence may engage a sisiettt inspect the analysis and laboratory records
or carry out some analysis on their behalf.

The Defence may challenge the evidence duringrtke tOccasionally, they will request a voir
dire, where the evidence is heard in the absentieegtiry to allow the judge to decide if it should
be allowed into evidence.

8. have you developed an appraisal in certaidgief forensic evidence?

Yes.

Drugs, DNA, paint, glass, footprints, fibres, BP#exual assaults, firearm residue, explosives,
fires, phones, tachographs

Dr. Louise Mc Kenna
Deputy Director

Forensic Science Laboratory
Garda Headquarters
Phoenix Park

Dublin 8



LITUANIE

Scientific evidence in Criminal matters
Questionnaire to the Member States

1. Which authorities are responsible for the collection of scientific evidences?
The main authority is police. According Criminal procedure code of the Republic of Lithuania the main
authority which performs pretrial investigation, i.e. crime scene investigation and other acts, is police.
Regarding special crimes (crimes of war, customs, finances) there are special authorities - Service of
financial crimes and others to whom the obligation to perform pretrial investigation is transferred. The
main evidences which later have to be examined by forensic experts are gathered in crime scene. The
obligation to control and organize, in some times to perform pretrial investigation is delegated to
prosecutors.

2. Is there any mechanisms to ensure quality, traceability and preservation of sampling?
There are methodical regulations adopted by Police Department or Prosecutor General which defines
the main regulations of sampling. Local regulations exist in State forensic institutions.

3. How experts are selected? Do they have periodic performance appraisal?
Criminal procedure code of the Repuhlic of Lithuania defines that forensic expert may be chosen only
from the Register of experts. Detailed order of becoming of forensic expert and forming of the Register
is stated in the Law on Forensic Examination of the Republic of Lithuania. Under said law

forming of the register is obligation of Ministry of Justice and education and training, certification of
forensic experts is obligation of state forensic institutions. The period of issuance of the certificate of
forensic expert is 5 years.

4. What is the legal status of forensic laboratories? Do they have to be granted the approval or
sertifications under the international standarts"?
Under the Law on Forensic Examination of the Republic of Lithuania there can be state and private
forensic experts. The majority of forensic experts in Lithuania are state forensic experts — working in
state forensic institutions. All state forensic institutions are certified or seek for certification or
accreditation under International standards. For example, Forensic Science Centre of Lithuania by the
Ministry of Justice is certified under ISO 9001, Forensic Science Centre ot Lithuanian police is
accredited under ISO 17025, Institute of Legal medicine is seeking for accreditation. But there is no
obligation under any legal acts of the Republic of Lithuania to be accredited or certified for Forensic
Labs.

5. What is the probative value conferred to the expert's report in criminal trial? Does this value differ from
that of the other type of evidences (testimony...)?



The probative value of expert report is very big in Lithuanian courts. Because of that we have a problem
of surplus (flot necessary) forensic examinations — when prosecutor of judge orders forensic
examinations just in case or for additional approval of other evidences gathered.

6. Do the technical or scientific police intervene in any kind of offences or only in the most serious once?
Technicians may be invited to the any offence; this is the right of pretrial investigator or prosecutor to
decide. The staff of forensic labs may be invited only to the serious offences.

7. In which way and in which stage of the proceedings may the defense challenge the forensic
evidence?

The defense can get acknowledged with all evidence in pretrial investigation at any time when they
officially asks. If they are not satisfied with forensic evidences at this stage they can ask for additional
investigation but the decision to order new examination is made only by pretrial investigator or
prosecutors. Also they can order the examination by themselves, but in court this type of evidences
will be accepted not as forensic evidences but as other written evidences. In court the defense may
apply for questioning of forensic expert.

8. Have you developed a special appraisal in certain field of forensic evidences? If yes which ones?
Yes. The special spheres in which we have good results are speech and audio analysis, handwriting,
examinations, examinations of digital images, information technologies.

9. What are the costs resulting from the recourses to the technical and scientific police? Under the laws
of the Republic of Lithuania state forensic institutions perform the forensic exarnination ircriminal cases
- free of charge, in civil and administrative rases — the costs are calculated under the formula
accepted in every state forensic institution and they are paid by the court. After the civil or
administrative case is solved all the expenses of the court is covered from the defeated party.

10. Yes, they have appealed and also we have performed examinations under the request of foreign law

enforcement institutions.

Gabriele Juodkaite-Granskiene

Doctor of law

Director of Forensic Science Centre uf Lithuania by the Ministry of Justice
Lvovo str. 19a, Vilnius LT-

09313 Lithuania +3705

2638540

g.juodkaite@ltec.lIt




LUXEMBOURG

La preuve scientifique en matiére pénale

Questionnaire

1. Quelles autorités procedent dans votre pays au r ___ecueil de la preuve scientifigue ?

Au Luxembourg la preuve scientifique peut étre recueillie soit par un fonctionnaire soit par un expert
désigné a cette fin.

Le fonctionnaire de police, en principe un membre d'une cellule de police technique régionale ou de la
section police technique du service de police judiciaire, procede au recueil de la preuve scientifique. Il peut
agir sur sa propre initiative ou sur ordre du parquet, resp. du juge d’instruction.

Sur une scéne de crime le fonctionnaire de police décide, sur base de formations, resp. de ses expériences,
quels prélevements sont a faire.

Les fonctionnaires de police exercent leurs missions sous le contrdle du parquet, resp. du juge d’instruction.

A part de la mise en ceuvre des membres de la fonction police technique, un expert peut étre désigné par
« Iofficier de police judiciaire, en cas d’un flagrant délit/crime®
e le parquet2
* lejuge d’instruction.

L’Administration des Enquétes Techniques peut également intervenir dans cette matiére. Rentrent dans leur
champ d’application tous les accidents et les incidents graves survenus dans les domaines de l'aviation
civile, des transports fluviaux et maritimes et du chemin de fer font I'objet d’'une enquéte technique
répondant a certains critéres.

2. Comment sont assurées la qualité des prélevement s, leur tragabilité et leur conservation ?

Les traces prélevées font l'objet d'un inventaire des traces prélevées sur une scéne de crime
(« Tatortfundprotokoll »). La loi en matiére d’empreintes génétiques définit les inscriptions a faire sur
I'échantillon lors d’'un prélévement d’ADN.

Les porteurs de traces font I'objet d'un proces-verbal de saisie lorsqu’il n'est pas possible de pouvoir
directement prélever la trace sur la place, resp. si la saisie d'un objet doit étre opérée afin de service
comme piece a conviction en tant que tel.

Toutes les traces prélevées sur une scéne du crime sont expédiées, en principe, vers la section police
technique du service de police technique qui procéde a I'archivage et a I'enregistrement des traces dans la
base données spécifique. Les cellules de police technique régionales dispose d’'un accés a cette base de
données afin de pouvoir faire des recherches.

3. Comment sont sélectionnés les experts ? Sont-ils évalués périodiquement ?

Toute personne disposant d’'une qualification spécifique peut demander d'obtenir la qualité d’expert
judiciaire sur base d’'un dossier administratif renseignant sur sa qualification professionnelle.

Il n’existe pas d’évaluations périodiques des experts judicaires repris sur la liste des experts émise par les
autorités judiciaires.

4. Quel est le statut, public ou privé des laborato  ires qui procedent aux analyses ?

5. Quelle est la valeur probante accordée a I'exper tise scientifique dans le procés pénal ?

Conformément & I'article 36 du Code d'Instruction Criminelle en vigueur S'il y a lieu de procéder a des constatations qui ne

puissent étre différées, I'officier de police judiciaire a recours a toutes personnes qualifiées. Sauf si elles sont inscrites sur la liste des
experts assermentés établie par le ministre de la Justice, les personnes ainsi appelées prétent, par écrit, serment d'apporter leur
concours a la justice en leur honneur et en leur conscience.

Conformément a I'article 24-1 du Code d’Instruction Criminelle en vigueur et en dehors d’un délit/crime flagrant le procureur
d’Etat peut requérir du juge d'instruction d’ordonner une expertise sans qu’une instruction préparatoire ne soit ouverte.
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Au Luxembourg il faut faire la distinction entre un expert en matiere civile et en matiére criminelle. Il en
découle que les régles du Code de procédure civile, relatives a I'expertise en matiére civile, ne sont pas
applicables, que la présence ou la convocation des parties aux opérations d'expertise n'est pas exigée et
gue seule I'assermentation du ou des experts commis est obligatoire.

Toutefois, au cas ou il serait établi que les droits d'une partie ont été lésés, en raison de I'omission par
I'expert de l'une ou de l'autre formalité, méme non prescrite par la loi, I'expertise pourrait étre annulée.
(Cour 21 décembre 1981, 25, 221.)

Au cas, ou l'expert, commis par le tribunal correctionnel, est cité a l'audience, non pour y rendre compte,
sous forme d'un rapport verbal de I'accomplissement de sa mission, mais pour y fournir des explications
orales sur le contenu de son rapport écrit antérieurement, 'homme de l'art est entendu non plus comme
expert, mais comme témoin et doit, en cette qualité, préter le serment de témoin prévu aux articles 155 et
189 du Code d'instruction criminelle.

En matiére répressive, le juge base sa décision sur son intime conviction. Tant l'infraction que le préjudice
qui en est résulté peuvent donc étre prouvés par les pieces et documents produits par la partie civile, a la
seule condition que ces piéces et documents aient été communiqués aux parties intéressées et que les
droits de la défense n'aient pas été lésés.

Rien n'empéche dés lors le juge répressif de faire état, dans son jugement, en dépit de I'opposition du
prévenu, d'un rapport d'expertise non contradictoire versé aux débats par la partie civile, du moment que ce
rapport a été communiqué par la partie civile au prévenu et a été librement discuté a l'audience. (Cour 13
mai 1959, 17, 451).

Evidemment il est parfaitement loisible au prévenu de demander a ce qu’une contre-expertise soit faite.

Il en découle que la valeur probante accordée a I'expertise scientifique dans le procés pénal est la méme
gue celle accordée a un témoin, piéce a conviction, etc.

6. La police technique est scientifique est-elle ut ilisée pour tout type d’infraction ou seulement pou r
les infractions graves ?

En principe lorsque qu'il faut procéder au préléevement de traces sur un lieu du crime, cette mission est
confiée a un membre de la fonction police technique (régionale ou centrale).

Ceci dit, ca n'exclut pas que tout autre fonctionnaire de police peut procéder a un prélevement de traces
sous condition qu'il dispose des connaissances techniques nécessaires pour garantir un traitement correct
des traces.

L'organisation interne de la Police Grand-Ducale veut que le préléevement de traces soit faite par une unité
de la fonction police technique.

La loi du 25 aodt 2006 relative aux procédures d’identification par empreintes génétiques en matiere pénale
et portant modification du Code d’instruction criminelle a arrété une liste d'infractions ou le prélévement
ADN est autorisé. Le prélevement ADN peut étre fait par un Officier de police judicaire. Il n'est pas fait
référence & la fonction police technique.

7. De quelle maniére et a quel stade de la procédur e la preuve scientifique peut-elle étre discutée pa r
la défense.

Dés qu’une personne est comparue devant le juge d'instruction et que ce dernier I'a inculpé des faits
contenus dans le dossier, elle a accés au dossier répressif et elle peut visionner les différents actes de
procédure consignés dans ce dossier. A partir de ce moment l'inculpé peut attaquer des éventuelles
expertises ordonnées par les autorités judiciaires. Entre autres, il peut demander une contre-expertise.
L'inculpé pourra également déposer une requéte en nullité de I'expertise sur laquelle statuera la chambre
du conseil.

Toute personne intéressée par une ordonnance rendue par le juge d’instruction peut faire une requéte en
nullité contre cet acte judiciaire devant la chambre du conseil.

La derniere possibilité d’attaquer une telle preuve scientifique est lors des débats contradictoire devant le
juge de fond, resp. les instances judiciaires ultérieurs.



PAYS-BAS

Scientific evidence in criminal matters — questionaire
Input of The Netherlands
1. Which authorities are responsible for sciengfitdence collection?

(Who makes the decision that a sampling is necg®ssvho carries out sampling
operations? Are they carried out by an expert dic@® Under which supervision?)

The collection and securing of trace evidence atirme scene is the responsibility of the police
forensic investigations section. In cases involvimgexpected to involve complex trace evidence,
an expert will be called in after consultation witle Forensic Investigation Support Unit (FSO),
an agency set up by the police and the Dutch Farénstitute (NFI). Forensic advisers with a

police or NFI background work together in the FROntatch supply to demand in the field of

forensic investigation. This basically amounts $&iag the right questions (technically speaking)
and agreeing delivery dates.

The NFI handles all forensic investigation workuested by the police and the Public Prosecution
Service and most of the experts used come fronNHle In the event of a large-scale disaster or
terrorist attack the National Forensic Investigaticeam is called in. The Team is composed of a
number of forensic experts from the regional poficees, the KLPD (National Police Services
Agency), the Ministry of Defence and the NFI.

Once the evidence has been collected and the ¢énadence secured at the crime scene, senior
members of the investigation team, the Forensia@@oator and Forensic Adviser at the FSO, the

forensic public prosecutor and the public prosecutsponsible for the case decide which

evidence, including trace evidence, should be teetite NFI for further investigation.

The NFI and the police have reached agreement achvitace evidence should be secured and
sampled by the police and which should be senhéoNFI for sampling. A number of regional
forces have their own laboratories where investigatrained by the NFI but employed by the
police work.

2. Is there any mechanism to ensure the qualdgetibility and preservation of sampling?
(Do protocols, specific rules exist?)

In the Netherlands this is guaranteed by meanBeoFT standards (see below), the National Track
and Trace System (LSV) and the National ConfiscaBgstem (LBH) project.

FT standards

The Forensic and Technical (FT) standards preserisiandard method of operation for securing
and analysing samples and trace carriers with & toepreserving optimal quality in the interests
of further investigation.

National Track and Trace System

In January 2008 a national database of trace estdevas set up which enables police staff
throughout the Netherlands to see at a glance wéek evidence is located and what is being
done with it.




When investigating cold cases it is important t@wrhow the trace evidence was handled and
what analyses were conducted at the time, and whierstored at present. The LSV assigns each
item of evidence a unique identification numberNSIUp till now, each organisation has
employed its own numbering system, which means #zath item may have five different
identification numbers. Linking the various systeemables the police and the NFI to exchange
digital data and reports of investigations. Thidbah faster and less subject to error than when
such information is sent by post.

National Confiscation System

The system is currently being implemented throughbe Netherlands. The aim is to make the
confiscation process more efficient, so that thelipucan in the future rely on the correct and
speedy handling of confiscation procedures. Intamdithe three participating partners (the Public
Prosecution Service, the State Property Servigeofy] and the police) will benefit from a
streamlined and coordinated method of operatiotiebmformation provision and a focus on core
tasks.

3. How are experts selected? Do they have a permpmiformance appraisal?

Selection
As stated in the answer to question 1, in all caseslving or expected to involve complex trace
evidence, an expert will be called in after coratidn with the FSO.

During the preliminary investigation and the coluearing, various persons and organisations are
entitled to call on experts to give evidence. Tlodice can call on the National Experts Broker
(LDM), part of the Knowledge Network of the Poliéeademy. The LDM can be contacted round
the clock and its services are free. This relidliesourden on the investigation team'’s capacity and
funds, since it does not have to look for expentipse expertise may be unverified, through
informal networks. The team can continue its inigasion while the LDM contacts suitably
gualified experts. The LDM consists of a team ofisers with a legal/tactical, behavioural science
or forensic background and with experience in thkl fof criminal investigations. It is a national
one-stop shop that works together with the Natidb@minal Intelligence Department, the NFl,
‘knowledge brokers’ at various police forces anddpol. In addition, the LDM makes use of the
networks of the National Crime and Operations Rsgcid the UK and the Federal Bureau of
Investigation in the US.

It is usually the public prosecutor who decides thhbeor not to call in an expert, after consulting
with the senior members of the investigation team.

The judiciary is currently working on creating andépendent national register of court experts. A
bill at present before the House of Representaseeks to amend the Code of Criminal Procedure
in order to improve the position of experts in anal proceedings. The amendment includes an
article on the creation of the register. The airntoigstablish criteria with which experts, incluglin
DNA experts, psychiatrists, psychologists and frpgat experts, will have to comply. A specialist
board will assess whether experts meet the condifiar entry in the register. The judiciary will be
able to consult the register if an expert needsetappointed. It is hoped that the register willrbe
place as of 1 January 2009 and will thereafter d&yat kip to date. The courts can still appoint
experts who are not in the register, but each q@paint in the proceedings will then have to
ascertain for him/herself whether the expert isigehtly qualified, as is the case at present.

Requirements
As yet, the law sets no substantive requiremertts wiich candidates have to comply if they wish

to be designated as an expert. According to caseda expert must possess certain specialised
knowledge even if this is not scientific knowledgethe narrowest sense. Nor are there any
conditions attached to how such knowledge, whatigserature, has been acquired. Some experts
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have become so through formal training, others tmayamateurs’. Whether a person may be
deemed an expert is therefore not only a questiaacademic education. Experience, training or
even a passionate interest in a subject can makeate an expert in his/her field. This is partly to
do with the way experience can allow for interptietaof what is observed, and for conclusions to
be drawn, even in a situation new to the observer.

The court decides on the basis of the a persoatesraent whether he/she may be designated as an
expert. There is no periodic appraisal of exparesformance, but they are assessed separately in
each case on their suitability as expert in thevaaht proceedings.

4. What is the legal status (public or private)cafme laboratories performing analysi®®
they have to be granted approval and certificatffom example, ISO 17025 quality
standard)?

Dutch legislation states that in order to carry DINA analyses a crime laboratory has to be
accredited by the Dutch Accreditation Council oa Hasis of general criteria governing the work
of testing laboratories set out in NEN-EN ISO/IEQ025, and to have expertise in performing
forensic DNA analysis.

5. What is the probative value conferred to theegt® report in criminal trials?
Does this value differ from that of the other tymé evidence (testimony ...)?

An expert may be expected to give an opinion, vieyudgment concerning a matter which falls
within his/her area of expertise and has been ptedeto him/her for an opinion. If the expert
meets the requirements set by law and has beemswby the court as an expert, his/her opinion,
view or judgment may, according to the Code of @rah Procedure, have probative value. In
other words, his/her expert report and the statésriee’'she makes during the hearing are listed as
items of evidence in the Code.

6. Do the technical and scientific police interveémeny kind of offences or only in the most
serious ones?

Police forensic experts are not only called in whka case is a complex one. However, a
distinction is drawn between the different sort€mine scenes, which will determine the speciality
and experience required. The more complex the csiceae, the more highly qualified the experts
deployed.

7. In which way and during which stage of the psaltegs may the defence challenge the
forensic evidence?

The Code of Criminal Procedure and related legslagxplicitly regulate the defence’s right to
call its own independent expert witnesses in aerfarensic investigations. Examples include
investigation of blood alcohol levels in drink-dng cases and DNA analyses. The defendant must
be informed of this right, after which the criminpalstice authorities make the necessary
arrangements.

In addition, counsel for the defence are entitedile a request for independent investigations as
soon as they have taken on a case. If he/she wighes/e the costs paid by the justice authorities,
the request should be addressed to the public @rteseand/or the examining magistrate. The
defendant may of course have an independent faremgestigation carried out at his/her own

expense and submit the resulting report as evidenite proceedings.



The general right to call independent expert wieaswill also be regulated afresh in the future
amendments to the Code of Criminal Procedure aiateinproving the position of experts in
criminal proceedings.

The defendant or his/her counsel can ask for at@mpointed expert through the public
prosecutor. If the public prosecutor is not in favof this he/she must provide reasons why the
request should be denied. The defendant/counsetmeaylodge an objection to such a denial with
the examining magistrate within fourteen days.

The defence may cast doubt on the forensic evidpresented by the Public Prosecution Service
to the court during the trial. He/she may requést the criminal justice authorities carry out
further investigations or that further investigasobe carried out by an independent forensic
laboratory in the Netherlands or abroad.

If defending counsel makes use of the opportuwityatl for independent investigations during the
preparatory phase, this will mean that less daubast on the evidence presented at trial.

8. Have you developed a special appraisal in cefigds of forensic evidence?

The NFI employs experts in 32 fields, including DMwalysis, toxicology, pathology, fibre and

hair analysis, weapons and ammunition etc. Theevafthaving an internal pathology department
has been clearly demonstrated. The advantagetia fa# forensic investigation can be carried out
within a single institution, and that experts cgneg on the order of investigation.

There is also special expertise available on teeofituminol and blood spatter analysis.

The NFl is a leading European institute and menob&NFSI, which brings together 54 forensic
institutes from 31 countries aiming to safeguam dhality of forensic investigations by means of
comparative analysis of laboratory results and rotto#ivities. In this context, the NFI was also
involved in setting up accredited laboratories theo European countries including Croatia and
Latvia.

PAYS-BAS (suite)

ad 1:

The authorities in the Netherlands are:
- Police

- Prosecutor and

- Investigating judge or Court judge

ad 2:
- The question can be answered better by the (Natits) experts joining the seminar

ad 3:
- In the Netherlands there is up till now no ind#ga system selecting experts. This concernes the
performance appraisal as well.

Happily, this is all going to change January 2609 when there will be a Register (to be filled)
with selected ‘judicial experts' (not only Dutctpers!).

In short, the system will include: 1. committedso will be reponsible for the valueing of the
expertise, 2. committees that will judge the caatlieexperts

on their expertise and 3. the Board that willideavho, as an expert, is allowed to be a 'regster
expert'.



There will be a periodical performance appragsaivell. Every four years the 'registered expert’
has to apply for reentering the register.
(I can make this clear following my suggestiom@@rning a PPP on the NRGD)

ad 4 :
- Just to let you know: In the Netherlands to usergific evidence as such in a criminal trial does
not require a legal status of the laboratory.

ad 5 and 8:
- In the Netherlands there is no probative valug@&woed to any sort of evidence brought to court.
Of course the experts may tell us judges that BEN#lence in a particular case is stronger
evidence than evidence coming from fingerprint-tdexation.
But it is all up to the judge to value the evidemsing the credo: '®ond a reasonable doubt”
(requirements are: crediblity, relevance and infead weight).
(As you might know, there is no jury trial in Ratcourt of law)

ad 6:
- In the Netherlands there are 'no such thingtesnsfic police, technical police there are. They
are concerned with petty offences as well as (Majames.

ad 7:
- In the Netherlands the defence lawyer is ablehtdlenge the prosecutor's expert (forensic)
evidence right from the beginning of the enquiry.

Still, there are some restrictions by law, thieddant not being able to intervene where major
investigative interests are concerned.

From January, 1st, 2009 onwards the defence lamygrcumstances is allowed to intervene in
an even earlier stage of the enquiry.

ad 8:
- See ad 5.

ad 9:
- In the Netherlands the costs are paid by theeStatless in the case of a defence lawyer being the
principal the investigation ordered by the defecae not

have anything to do with results concerning tiad.t

ad 10:
- In the Netherlands we have. To member statesGkeat-Brittain, Belgium and Germany, as far
as | know. There may be many other countries iremkere.

But also outside of Europe, like the USA.

High Court Judge



POLOGNE

Ad 1/

Various authorities are responsible for scientdwddence collection. Mainly it depends on the
stage of criminal proceedings. The actions whictige to the detection of offences are generally
carried out by technical and scientific police. Tgwice make use of their own experts who are
either police officers or civil servants involvad the specific kind of the science. The police may
also take advantage of the independent experts gieo the guarantee of appropriate level of
scientific knowledge (i.e. physicians, engineets,)e

The main role of the police is to detect and presehe samples which are ascertained as
important for the proceeding. Assessment of usefignof such samples is made by relevant
authority supervising the police action which ither a prosecutor office or a court (it depends on
the stage of the proceeding).

If the police regard that the specific sample miglaly an important role as evidence in the trial, i
preserves it either in place where the offence emsmitted or in other place where the sample
may be preserved. If the police has not preserfiredsample and it still may be done, the police
expert or independent expert legitimated upon #@sibn made by the competent authority may
collect the samples irrespectively of the placenetibe sample were located.

Ad 2/

Pursuant to Article 143 of the Polish Code of Pétrakcedure, a record in writing shall be required
of an inspection, of an autopsy of a corpse, orusdtion of a corpse, of the conduct of
experiments, confrontations, and identificationss@arches made of persons, premises, material
objects, and IT systems, and seizure of materigotdand IT data, of the opening of a letter or a
parcel, or playing or viewing recorded material.

The manners how to collect and preserve the sampkge described in many legal acts
concerning the activity of competent authoritiespemered to conduct the investigations and
participate within the relevant investigatory angoAlso internal instructions enshrining the legal
activity of competent authorities empowered to eatdhe investigations describe methods of
collection and preservation the samples.

Ad 3/

According to Article 195 of the Polish Code of PlelReocedure, in addition to the permanent court
experts, any person generally recognised to haffieisat knowledge in a particular field, shall be
obligated to act as an expert.

It means that any person having specialized antifigdeknowledge may be appointed as a expert
in criminal proceedings. The act of appointmentcbynpetent authority changes the procedural
status of such persons who become legal expermsséed to act in the proceeding.

There are officially available lists consistingtbé names of such experts who are either members
of scientific institutions or were qualified by aegident of proper district court to be consulted a
the experts. The competent authority appoint theeds basing on such legal lists.
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The appraisal concerns only forensic experts whikwo5 years lasting terms. If the appraisal of
their reports were unsatisfactory, the term woudt he extended.

Ad 4/

The laboratories performing analysis for the puepocriminal proceedings might defer from the
legal status. Generally the police as a competathioaity make use of the laboratories existing by
the relevant police unit. That is of course notadfigation. However in case of availability of
usage of the independent experts, the police mréfieir owns specialists (on average it results in
duration of preparation of the reports). Many oftserime laboratories fulfill ISO 17025 quality
standards. Yet such a standard is not compulsagdhb of them.

Furthermore every expert giving the guarantee efappropriate level of the scientific knowledge
might be appointed by the competent authority gtpail proceeding. In the trial the court decides
whether to appoint the police expert or the expenning their own activity in form of private
laboratories. There is nevertheless no obligatofulfill ISO 17025 quality standards referral to
private laboratories.

Ad 5/

According to Article 7 Polish Code of Penal Proaeduthe agencies responsible for the
proceedings shall make a decision on the basigesf bwn conviction, which shall be founded
upon evidence taken and appraised at their owmedisn, with due consideration to the principles
of sound reasoning and personal experience.

This means that every evidence should be propsdgssed by a competent authority and prior to
such assessment their value is equal. From thig pbiview the expert’s report do not defer from
the other types of evidence (such testimony of egses, etc.).

Ad 6/

The technical and scientific police has the leddigation to intervene in any kind of cases when
there are sufficient grounds to suspect that timechas been committed.

Ad 7/

Pursuant to Article 167 Polish Code of Penal Praoedevidence shall be taken upon a motion of
the parties orex officio. On every stage of criminal proceeding the parties/ rohallenge the
forensic evidence. It can be done at the momengradering an order on presenting charges when
the person becomes the suspect till the final adegtsion.

Ad 8/

A special appraisal has not been developed yielas of forensic evidence.



PORTUGAL

Portuguese reply to the questionnaire on “Sciengfiidence in criminal matters”.

Question 1
In accordance to the Portuguese legal order regattie criminal procedure and under Article 154

of the Portuguese Criminal Procedure Cddlle— The expertise is ordered, unofficially or at

request, by the judiciary authority, and shall aining the name of the experts and a brief
indication of the object of the expertise, as vasll whenever possible, indication of the date, time
and place of the event, prior to the audition af &xperts.

2 — Whenever the expertise is on physical or psdggial features of someone who has not given
prior consent, the order foreseen in the previoasagraph shall be issued by the judge, who shall
ponder on the need of its performance, taking adoount the personal integrity and privacy of

the concerned person.”

The collection of samples and consequent analysil depend on the type of expertise at stake,
article 152 of the CPC foreseeing thdt:— The expertise shall be performed in the appiatp
facility, laboratory or official service or, whenewvsuch is not possible or convenient, by an expert
chosen from within a list of experts present intlad judicial districts, or in the lack of suchtlisr

if the request does not take place in due time&y bgnourable person of recognized competence in
the matter at stake.

2 — Whenever the expertise shows to be of specraplexity or if it requires knowledge in
different subjects, it may be deferred to severgleels functioning in the form of college or in

interdisciplinary terms.”

Under Article 162-A of the CPC, these expertisesyall as those foreseen under Article 160, may
be performed by a third party.

Seeing that there are forensic and legal mediciperéises, Article 159 of the CPC lays down the
specific proceedings for performing them; Law 48200f August 19 should also be taken under

consideration since it establishes the criminalesysof expertises in legal medicine.



However, this issue should be seen from a diffeygispective, which is the collection of

evidence, understood as the physical action ofiscating objects, products or samples, the
probative value of which may depend on its subraissd expert examinations (ex: fingerprints,
biological traces, drugs, etc.)

In this case, one must refer the general rulesre§gmvation, collection and confiscation of
objects/products, foreseen under Article 171. 4 Anatle 178 of the CPGnd, namely, the rules

on injunctions regarding means of proof, foresemateu Article 249 of the CPC

One must also refer that there are specific systegerding some types of scientific evidences, the
collection and analysis of DNA samples being a ghigraatic case, ruled within the scope of Law
5/2008, of February 12.

In Portugal we have three major police authoritieg may collect evidence for crime investigation
(Policia Judiciéria, Policia de Seguranca Publigh @uarda Nacional Republicana). One of them,
The Judiciary Police do have crime scene teamsctiliEtct evidence on most violent cases. These
teams are attached to Laboratory of Scientific d@o(iLPC), a national forensic laboratory with
several fields of expertise. When sampling is ndedes for large drug seizures, the criteria is
defined by the head of the department involvedhm éxpertise that will usually denominate a
technical team to go into the field for the cougtor weighing, the collecting and sealing of the

seizure

Question 2

There are protocols for the collecting of samples.

Question 3

Experts are selected thought public announcemetitsatection according to curricula, exam
gualification and interview. After admission theylivinave one year of training/evaluation before
full acceptance. The forthcoming stages will hawaitinely, and every year, a personal

professional evaluation with numerical and rankitasgsification.

Question 4
The legal status of (public) crime laboratoriesf@@ning analysis in Portugal are granted by legal
diplomas that define the fields of expertise angrirention. ISO quality standards have been

gradually prepared and incorporated in forensichoglogies, for certification.

Question 5



In accordance to Article 163 of the CPQ, — the technical, scientific or artistic judgenten
inherent to the expert evidence is presumed tabgacted to the free appraisal of the judge.
2 — Whenever the judge’s conviction differs from jtdgement contained in the expert’'s opinion,

he must fundament the divergence.”

The probative value of this type of evidence thuemes from the general rule foreseen under
Article 127 of the CPC — which constitutes one loé £xceptions foreseen under the criminal
procedure law to the principle of the appraisalhef evidence according to the rules of experience

and free conviction of the judge.

Question 6

The definition of “technical and scientific policaloes not adjust to the Portuguese reality.
Portugal has bodies of criminal police with genetitibutions and bodies of criminal police with
specific attributions.

The Judicial Police is the department of criminalige with specific attributions, reserved in some
types of crimes, as a rule more complex or mor®eeras laid down in Article 5 of Decree-Law
275-A/2000, in the wording of Decree-Law 304/2002.

Please note that this question reports to theviatgion of units or police departments of technical
and scientific nature, as is the case of the Laboyaof Scientific Police or the Legal Medicine
Institute, one may say that there are no legaltditimns in resorting to such specialities, being
therefore possible to use their resources in @égyof crimes, if required to make proof of the

facts.

Question 7

In accordance to Article 155 of the CPQ, — Once the expertise is ordered, the Public
Prosecutor’s Office, the accused person, the assistnd the civil parties may, whenever possible,
designate a technical consultant of their trusb&opresent when the expertise takes place.

2 — The technical consultant may propose that aerpgoceedings be undertaken and he may
make observations and objections, which shall bdemrin the records.

3 — In case the technical consult is appointedrdfte performance of the expertise, he may, except
in the case foreseen under Article 4, a) of theviongs article, have access to the contents of the
report.

4 — The appointment of a technical consultant dredgerformance of his duties cannot delay the

performance of the expertise and the normal pragyodshe proceedings.”



Thus, ever since the stage of inquest and at e of performing the expertise, the defence may
intervene and influence its result; without pregedof, in given situations, and during the stage of
inquest, the competent judicial authority may deaidt to communicate that the expertise is being
performed to the procedural subjects who are, enadlgt interested in it — Article 154.4, CPC.
However, the defence may contradict the resulthefexpertise in any stage of the proceedings,
once the defence has no limits to any type of proostrict observance of the procedures and
trough suitable means to remove the probative vefuthe expertise (audition of experts or of
technical consultants in a hearing, presentatioal, ar in writing, of a technical opinion — ex:
scientific opinion with equivalent value) taking atcount the provisions of Article 163 of the
CPC.

The evidence may be challenged at any time befack during the trial. Also after trial on

recurrent appeals.

Question 8
We have no special appraisal in any fields of eve@en particular, but the most common forensic

expertises are routinely covered.

Question 9

The costs of the technical and scientific expestdepend on their type, on the analysis or exam at
stake and on the body that is going to perform thelost of these expertises are performed by
public bodies, which may, statutorily, belong toe tlnvestigation police department (ex:
Laboratory of Scientific Police). In this case, tlsts shall be supported by the police’s budget.
Whenever the expertises must be performed by puididies not belonging to the police
departments, they are, usually, subject to the payraf a price established by the Government,
that shall be supported by the budget of the bodesducting the investigation (Public
Prosecutor’s Office or, being the case, the conrmpe&ieurt).

Whenever they are performed by private entities,téthnical and scientific expertises are paid in
accordance to the prices established by law (CGasts regulation).

In exceptional cases, expertises may be requdséédnplicate the payment of values established
in a different manner.

The costs concerning the performing of the expestisiay, in some cases, be included in the
account of the courts costs.

The authorities with competence to perform tecHraoa scientific expertises must always ponder
whether the results intended with its performancd the inherent costs justify the use of this

means of proof.



Question 10

Yes, expertises have already been requested tagriotaboratories, in exceptional cases and
regarding highly specific or complex exams or asialy



ROUMANIE

SCIENTIFIC EVIDENCE IN CRIMINAL MATTERS
QUESTIONNAIRE TO THE MEMBER STATES

1. Which authorities are responsible for scientifi evidence collection?
(Who makes the decision that a sampling is necesg@rWho carries out sampling operations?
Are they carried out by an expert or police? Undemwhich supervision?)

The scientific evidence is a mean of evidence aodricerns technical-scientific and legal-
medical acknowledgments and the expertise. Theypeseided by art. 64 from the Criminal
procedure code (the general provision) and byla&-125 (the special provisions).

The means of evidence legally obtained can be dsedg the criminal proceedings.

The criminal investigation is performed by theipelinvestigation bodies for any offence
that does not obligatorily fall under the competen€ other investigation bodies (art. 207 from the
Criminal procedure code - CPC). The criminal inigegion is also performed by other special
bodies (art. 208 CPC: officers especially appointydcommanders of military units, for the
subordinated militaries; officers especially appedh by the garrison commanders, for crimes
committed by militaries outside the military unitgifficers especially appointed by the
commanders of military centers, for crimes fallingder the competence of military courts,
committed by civil persons in relation with theirilitary duties; frontier officers, especially
appointed for the frontier offences).

The prosecutor supervises the criminal investogativhile performing this attribution, the
prosecutors conduct and control the criminal ingaesion performed by the police and other
bodies. The prosecutor may perform any criminakegtigation acts in the cases under his/her
supervision (art. 209 CPC).

According to their competence, the criminal inigetion bodies (the prosecutors and the
police investigation bodies) and the courts adrtenithe means of evidence taking into account
the phase of the proceedings of each case.

The judicial authorities responsible to collece ttechnical-scientific evidence are the
criminal investigation bodies and the courts. Tkeision on the necessity to administer scientific
evidence is taken by the competent judicial bodycoeding to art. 65 para. (1) CPC. This
provision establishes the judicial organs’ obligatto administer the evidence, obligation deriving
from their active role in solving the criminal case

The operations to collect evidence are accomplighethe criminal investigation bodies,
according to their competence, during the crimim&estigation, and by the courts, during the
judicial investigation.

The judicial experts do not collect evidence; tpeyform a technical-scientific work, based
on the documents and evidence gathered in the fi@seupon the order of the criminal
investigation bodies or the courts.



Collecting evidence, including the technical-stifeevidence, is performed, according to
art. 209 para. (1) CPC, under the prosecutor’'srsigien, in those cases in which the prosecutor
supervises the criminal investigation, or diredtly the prosecutor, in those cases in which the
criminal investigation is performed by him/her (&9 para. 3 CPC).

The Forensic structures from the Romanian Polerdopm the crime scene investigations
for all the crimes that fall under its jurisdicti@ecording to the Romanian Penal Procedure Code
and are responsible for all the activities thatossn uncovering, lifting, collecting and transpogti
evidence. When performing crime scene investigatthe forensic experts/specialists from the
Police forces secure all the evidence items presetite scene. The evidence related activities at
the scene are conducted under the coordinatioheo$énior investigative officer who, depending
on the nature of the crime, can be a police inga&r or a prosecutor.

2. Is there any mechanism to ensure the equalityraceability and preservation of sampling?

(Do protocols, specific rules exist?)

The CPC does not provide for a special mechanssensure the quality, traceability and
preservation of the evidence. These guaranteespranaded by methodologies and internal
regulations, which are drafted based on the reigusitof the institutions entitled to perform
different types of judicial expertise.

The quality of the evidence is ensured withinftrensic institutes and laboratories through
ISO 17025 or ISO 9001:2000 accreditatiofihe preservation of evidence is done in the riwter
evidence rooms of the criminal investigation bodlesfore being sent to the experts and also after
restitution, after performing the analysis).

The Forensic Science Institute from the Genergpéatorate of the Romanian Police and 7
territorial forensic services are accredited acomydo ISO 17025. This is an ongoing process with
the aim of obtaining accreditation by the end o$ tyear for an additional 5 territorial forensic
services.

Therefore protocols, specific general proceduras$ \aorking instructions are used in the
current practice. Starting from 1st July 2007 tladl forensic labs from the Romanian Police work
with accredited procedures according to ISO 17025.

Traceability and sample preservation are covaratktail by the “Procedures at the level of
the Romanian Police for Crime Scene Investigatiemd ensured by the crime scene report and by
the chain of custody charts.

3. How are experts selected? Do they have a perioderformance appraisal?

The modalities used for the selection of the jiadliexperts are: exams, contests,
authorisations.

! For example, in 2008, the National Institute for Forensic Medicine was granted the 1SO —

9001:2000 accreditation. The National Institute for Forensic Expertise is under ISO/CEI 17025 accreditation.
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Following an exam and with the fulfilment of thequirements specified in the law, any
person can be certified as an authorized forengiere, according to the Government Decision
(GD) no. 368/1998 on setting up the National lng#itfor Forensic Expertise, subordinated to the
Ministry of Justice (MoJ), and according to the @mment Ordinance (GO) no. 75/2000 on the
authorisation of forensic experts.

The certification for the technical experts pemforg the judicial technical expertise is
acquired through an exam, as stipulated by antomn the GO no. 2/2000, with the fulfilment of
the criteria set out in the same normative act: &uan citizenship and good Romanian speaker;
has full legal capacity; has a university degremvimg the specialization required by the exam; has
a minimum 5 years length of service in the area)fertise; is medically qualified for being an
expert; has no criminal record and a good professiand social reputation; passed the exam
organized for filling in experts’ positions.

With regard to the judicial accounting expertides certification for the accountant expert
is acquired also through an exam, as provided by®065/1994 on the organization of the
accounting expertise activities and of the autleatizaccountants, republished. According to art. 20
let. e) from the same normative act, the Body gbdfkand Licensed Accountants ensures, for the
expert accountants, a good performance of the atiaiu activity, based on the International
Evaluation Standards.

For the forensic medicine expertise, the procesltwmenominate the experts are similar to
the ones described above. Thus, the certificatmnttie forensic medicine expert is acquired
according to GO no. 1/2000 on the organization &mactioning of the forensic medicine
institutions, republished, and the certificatione tsuspension or the withdrawal of the forensic
medicine experts are carried out based on therieriestablished by the Forensic Medicine
Superior Council (FMSC) and approved by the minisfePublic Health. The certification for a
forensic medicine expert is assessed on an anrasié by FMSC, the Council being able to
suspend or withdrawal it, as the case may be 3drfrom the GD no. 774/2000 on approving the
Regulation for the application of OG no. 1/2000).

In other cases, the law does not provide for &ifpeevaluation procedure of the experts’
results, this activity being carried out on theibad the internal regulation and in the framework
of the continuous professional training.

The experts working in the following fields: chetnys physics, pharmacy, forensic
medicine, IT, psychology, linguistic, bio-chemistrigiology and anthropology are university
graduates and they have to pass an exam in ore@rioin the forensic field of the Police.

For other fields of forensic science (for examplegérprints comparison, handwriting,
guestioned documents, tool marks etc.) the exmedsPolice Academy graduates in forensic
science.

We have a periodic performance appraisal spedifiemtders and internal regulations. The
forensic personnel are evaluated once a year aetladnation chart is made.



4. What is the legal status (public or private) otrime laboratories performing analysis?Do
they have to be granted an approval and certificatin (for example ISO 17025 quality
standard)?

The Romanian forensic institutes and laboratotese a public statute. Under the
legislation in force, there is no specific provisiegarding the obligation of the forensic insatut
and laboratories to be granted an approval orfioation. But in fact, the respective institutions
were granted the accreditation, for example, them®gic Institute within the General Inspectorate
of Romanian Police was accredited and the Natibwsditute for Forensic Expertise within MoJ is
under ISO/CEI 17025 accreditation — on the qualig;mdard.

The other two types of expertise (judicial teclahiand judicial accounting), have a public
status, all the activities being carried out adstmatively and methodologically under the
coordination and guidance of MoJ: the Central @ffiar Judicial Technical Expertises within MoJ
and the Local Offices for judicial, technical armtaunting expertises, within the tribunals.

The judicial expertises are carried out accordmghe CPC and to the normative acts
regulating different types of expertise.

With regard to the forensic and medicine expertities request to perform one of these
expertises is addressed by the judicial body toink#tution, and not to an expert indicated by
them; the expert is nominated, in this case, bydahder of the respective institution.

With regard to the technical and judicial accongtexpertises, the request to perform them
is addressed to a specific expert indicated byjudeial body, according to the law. In this case,
the judicial body communicates directly with thepen, without the interposing of the leaders of
the expertise office. Thus, the technical and jafliaccounting expertises are performed
independent of an institution, which makes thegeegises private.

In all the four types of judicial expertise, tharfles in a case can designate other experts to
perform the expertise together with the officiapexs.

Also, there are a small number of private labg fiexform a small range of forensic
examinations (handwriting, tool marks, questioneduinents, technical examination of vehicles
involved in traffic accidents etc.).

The Romanian Police labs function in accordancd whe ISO 17025 standard starting
from July 2007 and the appropriate documentatiomplement the ISO 17020 standard to the
crime scene examinations is in the process of pasipa.

5. What is the probative value conferred to the exgrt’s report in criminal trial?
Does this value differ from that of the other typesf evidence (testimony...)?

According to the Romanian legislation in forcegspective of the type of expertise, the
experts, related to the activity carried out, das%ue an expert report. After performing the
analysis and the checks requested by the judiddly bthe experts issue an “expertise report”,
which constitutes a means of evidence and it id dseing the criminal proceedings.

According to the Romanian Criminal Procedure Cdlle,evidence submitted to court does
not have a predetermined value and no evidenceore mimportant than the other. The value of
each evidence item is given by the investigatidicef (police or prosecutor) and by the Court
after examining all the evidence items, in ordedigzover the truth.

6



6. Do the technical and scientific police intervené any kind of offence or only in the most
serious ones?

Yes, the forensic departments from the Romanidicémvestigate all crimes for which
the Penal Procedure Code deems them competent.

7. In which way and during which stage of the proeedings may the defence challenge the
forensic evidence?

The defence may challenge the forensic evidenemynstage of the criminal investigation,
if the content and the conclusions of the experigebrought to his/her knowledge. The defence
may also challenge any means of evidence duringuthieial investigation on the merits and
during the remedies.

It can suggest the admission of new evidence and@guest that a new forensic report be
made with the participation of a private experis{geated by the defence).

8. Have you developed a special appraisal in certafields of forensic evidence?
(If yes, in which ones?)

During the continuous training of the trainee poogers and of the prosecutors carrying
out the criminal investigation in the prosecutooffices attached to the tribunals (forensic
prosecutors), a large scale of topics related ¢opttobation system were debated, especially the
technical-scientific evidence (technical-scientidied legal-medical acknowledgments, the judicial
expertise) in the context of the other proceducgiutinents in the case.

The evaluation of these means of evidence was olotiee above mentioned seminars by
the participants, for each case, with a view taoiifg the positive or negative aspects relatechto t
administration of each kind of evidence.

The National Institute for Forensic Expertise depeldd a method to expertise the
video/audio evidence, IT and telecommunicationssented in Grigoras, C. (2008), 128ES
Convention, New York, USA; Grigoras, C. (200¥)plications of ENF criterion in forensic audio,
video, computer and telecommunication analyis@ensic Science Internationdb7 v2-3 (2007)
136-145; Grigoras, C. (200B)igital audio recording analysis: The Electric Netkw Frequency
(ENF) Criterion International Journal of Speech, Language and tlaev12(1) 64-76 and a
method to expertise the voices, presented in Bedkedessen, M., Grigoras, C. (2008) Forensic
Speaker Verification Using Formant Features ands&aun Mixture Models, in print; F. Nolan and
C. Grigoras (2005A case for formant analysis in forensic speakentifieation, International
Journal of Speech, Language and the L&(2) 143-173.




At the level of the Romanian Police, no specigbrajsal method for different fields of
forensic evidence was developed.
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ROYAUME-UNI

Q1. Which authorities are responsible for scientific evidence collection?
(Who makes the decision that a sampling is necessary? Who carries out sampling
operations? Are they carried out by an expert or police? Under which supervision?

Police forces are responsible for scientific evidence collection. Each force has a Scientific

Support Department and the following staff: -

ma Scientific Support manager;

mHead of Scenes of Crime, Crime Scene Investigators (CSIs) and Assistant CSIs;

mFingerprint Experts and other Fingerprint Examination Staff eg trainees;

mDNA Bureau staff, responsible for quality assurance of samples;

mForensic technicians eg fingerprint technicians, footwear technicians, lab technicians,
handwriting technicians etc

mother Scientific Support Unit Staff - eg Administrative Staff, Photographic/ Imaging staff
(Forensic), forensic intelligence etc.

The police force management team (senior police staff and the Scientific Support Manager)
decide which crimes should have a crime scene examination and usually do this through the
setting of scene examination/ deployment policy.

In the majority of police forces, crime scene examinations are carried out mainly by Crime
Scene Investigators but, in a few forces, police officers also carry out crime scene
examinations.

Crime scene investigators are trained staff. They work independently and are mostly
unsupervised in less serious crime eg vehicle crime. In serious crimes, they are supervised by
the Head of Scenes of Crime.

The taking of samples from arrested persons in custody is usually carried out by police officers
or detention officers dedicated to the custody function.

In Scotland, the Scottish Police Services Authority ("SPSA") Forensic Services has
responsibility from crime scene to court. The police determine which case scene Examiners
are to attend. Once at a scene, it is the responsibility of the Scene Examiner to decide which
samples be taken, packaged and then what happens with productions from that point on. On
occasion police staff may be required to recover productions this may occur in rural police
divisions. For all major crime investigation there is a Crime Scene Manager who would
supervise proceedings.

Q2. Is there any mechanism to ensure the quality, traceability and preservation of
sampling? (Do protocols, specific rules exist?)

At crime scenes, crime scene investigators are trained to search for and collect the best
possible trace evidence which may have been left by the offender. DNA crime scene samples
and fingermarks collected at crime scenes are sealed to prevent contamination and preserve
the evidence and are fully labelled and recorded on police internal IT systems. Each transfer
of evidence is recorded to ensure traceability and to provide a full audit trail.

Fingerprint evidence is then sent to the internal force fingerprint laboratory for processing
(including enlargement, if needed) by a fingerprint expert and comparison against the UK
national fingerprint database. Fingerprint matches are then checked by a further two
fingerprint experts to provide quality control.

DNA and other forms of forensic evidence is sent to an external forensic laboratory for
examination and analysis. Most forces operate a gatekeeper (forensic submissions) system to
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ensure that appropriate samples and accompanying information is submitted with the case; in
many cases this includes a further quality check of packaging and labelling.

The results of such examinations are presented in the form of evidential statements which are
checked and peer reviewed within the external forensic provider before sending back to the
police force.

In Scotland, all productions recovered from crime scenes are labelled and once transferred to
the laboratory their traceability and preservation follows UKAS 17025 documented
procedures. Crime scene examiners are working towards ISO 17020 accreditation.

Q3. How are experts selected? Do they have a periodic performance appraisal?

Interested persons can apply to police forces to train to become a crime scene investigator
etc. They undergo selection procedures, aptitude tests etc. All crime scene investigators and
fingerprint experts have extensive training and, in some forces (but not all), these staff are
tested for their competency.

All staff generally take part in their force performance development review scheme
(appraisals).

Whilst all crime scene investigators and fingerprint experts take part in structured nationally
accredited learning programmes, there are currently no national standards around
competency in these areas, and the participation in these national programmes is not
mandatory. The UK National Policing Improvement Agency is currently undertaking a
programme of work to ensure that all crime scene staff in England and Wales have a common
recognised level of competency ie that training, specialised knowledge and skills should be
laid down in national standards and confirmed by certification or licensing, leading to
registration of expertise status, and maintained via continuous personal development and
accreditation.

Her Majesty’s Inspector of Constabulary (Police forces) has also recommended that chief
police officers ensure that scientific police staff have regular performance review in order to
maintain and improve professional competence.

In Scotland, experts are selected using competency based assessments and all staff have
regular personal development reviews and are monitored on a monthly basis by their line
manager.

Q4. What is the legal status (public or private) of crime laboratories performing
analysis? Do they have to be granted an approval and certification (for example, ISO
17025 quality standard)?

Forensic laboratories performing analysis in England and Wales are mainly private commercial
companies.

The National Policing Improvement Agency recently completed a project to introduce an
approved competitive framework for police forces to use to procure forensic services locally.
The specifications used on this framework have incorporated levels of accreditation and
quality standards that the forensic laboratory service providers must have achieved to be
awarded a place on the framework. These include the requirements for ISO17025 for
laboratory analytical work.

In relation to DNA analysis, all prospective new forensic laboratory suppliers of profiles to the
National DNA Database (NDNAD) must demonstrate to the NDNAD Custodian Accreditation
Service (CAS) that they can provide reliable profiles that are compatible with those from other
forensic laboratories. The NDNAD Custodian sets the technical and procedural standards to
which the laboratories must adhere and monitors their performance against these standards.
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The standards are all contained within the Custodian’s quality management system and
shared with the forensic laboratories.

The NDNAD Custodian Accreditation Service is responsible for the scientific and technical
scrutiny of forensic supplier laboratories that carry out DNA analyses of forensic DNA samples
submitted by police forces. The Custodian recommends to the National NDNAD Database
Strategy Board that a forensic laboratory is granted accreditation to load DNA profiles to the
NDNAD on the basis of findings from the range of activity that CAS carry out, together with
the outcomes of on-site audits that are conducted by the United Kingdom Accreditation
Service (UKAS).

After gaining accreditation, all approved forensic laboratories must continue to participate fully
in the Custodian’s ongoing programme of proficiency testing and performance monitoring.

The SPSA is a non-departmental public body and currently laboratories work to ISO 17025
certification, Fingerprints to ISO 9001. There is however a program to move Fingerprints to
ISO 17025 and Scene Examiners to 17020 certification.

Q5. What is the probative value conferred to the expert’s report in criminal trial?

Expert reports are widely used as circumstantial evidence in criminal trials. As such, an
expert report is not directly probative of an issue and in order to be of evidential value, the
court must be able to draw an inference from it which supports that issue. Consequently, it
requires scrutiny on the part of the party who recovers the evidence and seeks to lead it, on
the part of the court to consider its relevance, and on the part of the judge or jury to consider
what inferences may be drawn from its findings. On this basis, the oral testimony of an
expert witness is often required to elaborate and explain the conclusions contained in their
report.

In England and Wales, the Criminal Procedure Rules 2005 (see Rules 1, 3 and 33) specify that
experts have a duty to the Courts and set out the requirements of expert witnesses. There is
no specific probative value placed on scientific evidence which has to be considered in the
light of all the circumstances of the case.

In Scotland, procedure exists under the Criminal Procedure (Scotland) Act 1995 for the
evidence of forensic scientists to be produced in court by written report or certificate without
their attendance in court. S.280(4) provides that in any criminal proceedings, a report
purporting to be signed by two authorised forensic scientists will be sufficient evidence of any
fact, or conclusion as to fact, contained in the report, provided that it has been served and not
challenged by the defence prior to the trial. Since no limit is placed on the matters which may
be certified, the procedure is capable of being applied to a wide range of scientific reports.

Q6. Do the technical and scientific police intervene in any of offences or only in the
most serious ones?

The type of crime that Crime Scene Examiners and laboratory staff would be called to attend
is determined by the local force requirements. In dealing with the call the Scene Examiner
would examine the crime scene and they would then determine together with the
investigative officer, if there was value in a more specialist analysis e.g. for the interpretation
of blood pattern analysis. This is when scientists would be required to attend the crime scene.

Q7. In which way and during which stage of the proceedings may the defence
challenge the forensic evidence?



Experts for the prosecution and defence are encouraged to agree pre-trial what points of
evidence are agreed and which issues are to be tested, by oral evidence, during the trial. The
defence may however challenge a piece of evidence at any point during the trial.

In Scotland, the defence may challenge a qualification, finding or conclusion of a forensic
scientist within seven days of receiving a copy of their report. If such a challenge is made,
the procedure under s.280(4) will no longer be applicable and the scientist will be required to
give oral evidence during the trial.

When forensic evidence has been led by the Crown during a trial, it may be challenged by the
defence through cross-examination. During cross-examination, the defence may challenge
the soundness of the conclusions drawn from the forensic evidence. This may involve
challenging the extent of the forensic expert’s knowledge and understanding of the findings.
Alternatively, it may involve asking the expert’s opinion on the facts as the defence hopes to
establish them.

The defence may also challenge forensic evidence by raising an objection during examination
in chief of an expert witness. It may be the form of a question which is objectionable such a
leading question or it may be that the evidence sought to be elicited is irrelevant or otherwise
infringes a rule of admissibility. Such objections are dealt with immediately during
proceedings.

Q8. Have you developed a special appraisal in certain fields of forensic evidence?

Forensic Practitioners may apply to be registered with the Council for the Registration of
Forensic Practitioners (CRFP). Assessments are carried out of the applicant’s work and if an
applicant is successfully registered with the CRFP their registration is reviewed every 3 years.
In Scotland, they are currently developing a career grade scheme which recognises scientific
skills and managerial excellence and this will be for the whole organisation from crime scene
through to court.

Q9. What are the costs resulting from the recourse to the technical and scientific
police?

The overall size of the forensic science market is estimated to be circa £400m p.a. split
between commercial forensic providers and police in-house forensic services. Each police force
in England and Wales has a delegated budget for the provision of forensic services and is
expected to operate within their individual budget.

In Scotland, there is a budget of £24m to provide a crime scene to court service for
Scotland. This money is transferred to SPSA at the beginning of the financial year from
Scottish Police budgets.

Q10. Have your national authorities already appealed to laboratories/ experts
located in another member State for the purposes of criminal proceedings? If not,
will you consider it an advantage?

The procurement of forensic services in the United Kingdom is a matter for individual police
forces. However, in August 2008, the National Policing Improvement Agency announced a
new national framework agreement for the supply of forensic analysis services which could
enable police forces in the UK to procure scientific services from other EU countries.

The National Forensic Framework Agreement allows police forces to procure services, such as
DNA analysis and toxicology, without having to run their own European procurement
exercises. It will offer many benefits to the police service and suppliers, for example, it will
reduce turnaround times and provide greater efficiencies. It will run for four years and will
allow police forces to select forensic service providers from 14 lots (eg DNA crime scene
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stains; drugs; footwear marks; fire investigation; casework (gun crime); casework
(homicide/violent crime); casework (sexual offences); casework (volume crime); road traffic
incident investigation; and toxicology) and run mini-tendering exercises to achieve the most
competitive outcome.

The Forensic Science Service Ltd (FSS), which is a Government Owned Company in the UK,
has assisted with many criminal investigations with numerous cases from many European
Union countries.

For casework, the FSS has estimated that it has worked with over 20 different European
bodies over the last 3 years, where it is estimated to have carried out over 15 cases per year.
For example, the FSS carried out work for a law enforcement agency from Sweden, which
requested a fingerprint examination of tarpaulin within which a murder victim had been
wrapped. A further example from a Dutch law enforcement agency required the involvement
of one of the FSS’ specialist DNA units to carry out LCN DNA analysis on the deceased’s
remains for identification purposes.

In Scotland, such assistance from another member state has only taken place in a very
limited way so far; although it is considered an advantage to be able to do so.
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Scientific Evidence in Criminal Matters Questionnare
Response from Scotland

Which authorities are responsible for scientift evidence collectiofd

In Scotland Scottish Police Services Authori§SPSA) Forensic  Services has
responsibility from crime scene to court. The pelidetermine which case scene
Examiners are to attend. Once at a scene, ieise$ponsibility of the Scene Examiner to
decide which samples be taken, packaged and thah h@ppens with productions from
that point on. On occasion police staff may beunmegl to recover productions this may
occur in rural police divisions. For all majormoe investigation there is a Crime Scene
Manager who would supervise proceedings.

Is there any mechanism to ensure the qualityrdaceability and preservation of
sampling?

All productions recovered from crime scenes kagelled and once transferred to the
laboratory their traceability and preservation dals UKAS 170205 documented
procedures. Our crime scene examiners are workingrtds ISO 17020 accreditation.

How are experts selected? Do they have periedierformance appraisal?

Experts are selected using competency baseessaaents and all staff have regular
personal development reviews and are monitoredraorghly basis by their line manager.

What is the legal status (public or private) otrime laboratories performing analysis?

SPSA is a non-departmental public body andetuly laboratories work to 1ISO 170205
certification, Fingerprints to ISO 9001. We havegram to move our Fingerprints to 1ISO
17025 and Scene Examiners to 17020 certification.

What is the probative value conferred to the epert’s report in criminal trial?

Under Scots law, expert reports are widely usedircumstantial evidence in  criminal
trials. As such, an expert report is not direptigbative of an issue and in order to be of
evidential value, the court must be able to drawné&rence from it which supports
that issue. Consequently, it requires scrutinyhenpart of the party who recovers the
evidence and seeks to lead it, on the part of theourt to consider its relevance, and on
the part of the judge or jury to consider what erehces may be drawn from its
findings. On this basis, the oral testimony of arpert witness is often required to

elaborate and explain the conclusions containgldin report.
However, procedure exists under the Criminal ProcedScotland) Act 1995 for the
evidence of forensic scientists to be producedurtchy written report or certificate

without their attendance in court. S.280(4) presgithat in any criminal proceedings, a
report purporting to be signed by two authorise@iigic scientists will be sufficient
evidence of any fact, or conclusion as to fact, ntamed in the report, provided that it
has been served and not challenged by the deferareto the trial. Since no limit is
placed on the matters which may  be certified,gleecedure is capable of being applied
to a wide range of scientific reports.
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Do the technical and scientific police intervem in any of offences or only in the most
serious ones?

The type of crimes that Scene Examiners ahdr&ory staff would be called to attend is
determined by the local force requirements. Inlidgawith the call the Scene Examiner
would examine the crime scene and they would theterdhine together with the
investigative officer, if there was value in a mospecialist analysis eg. for the
interpretation of blood pattern analysis. This tsew scientists would be required to attend
the crime scene.

In_ which way and during which stage of the proeedings may the defence challenge
the forensic evidence?

The defence may challenge a qualification,ifigcbr conclusion of a forensic  scientist
within seven days of receiving a copy of their népdf such a challenge is made, the
procedure under s.280(4) will no longer be appleamnd the scientist will be required to
give oral evidence during the trial.

When forensic evidence has been led by the Crowingla trial, it may be challenged by
the defence through cross-examination. During sseo@mination, the defence may
challenge the soundness of the conclusions dramm the forensic evidence. This may
involve challenging the extent of the forensic eXpeknowledge and understanding of the
findings. Alternatively, it may involve asking thexpert’'s opinion on the facts as the
defence hopes to establish them.

The defence may also challenge forensic evidengeraising an objection during
examination in chief of an expert witness. It i@y the form of a question which is
objectionable such a leading question or it mayhla¢ the evidence sought to be elicited is
irrelevant or otherwise infringes a rule of adnbggy. Such objections are dealt with
immediately during proceedings.

Have you developed a special appraisal in centafields of forensic evidence?

We are currently developing our career gradese which recognises scientific skills and
managerial excellence and this will be for the vehmiganisation from crime scene through
to court.



REPUBLIQUE DE SLOVAQUIE

Ministry of Interior of the Slovak Republic
Presidium of the Police Force

Scientific evidence in criminal matters
Questionnaire to the Member States

1. Which authorities are responsible for scientific eidence collection?
(Who makes the decision that a sampling is necesg@rWho carries out sampling operations?
Are they carried out by an expert or police? Undemwhich supervision?)

The Penal Procedural Code lays down that the atigsoactive in criminal procedure (a
police authority, a prosecutor) are responsible fimensic evidence collection, but sampling
operations are usually carried out by crime scechrticians active within the Police force. The
leader of the police team at the scene of crimmastly the investigator from the Bureau of
Judicial and Criminal Police, Slovak Police Headtgra, which is managing the team at the crime
scene, is responsible for the group and decidestdbdher actions. Forensic-technical activity is
a part of the Bureau of Judicial and Criminal RaliSlovak Police Headquarters. Forensic-
technical operations at the crime scene (seekixatidn, evidence packing, photo documentation,
etc.) executes scene-of-crime technician, who &kes responsibility for the correctness of the
operations. The Institute of Forensic Science ef $fovak police is an independent part of the
Slovak police. The forensic expert of the Institistealled to the scene of crime only in cases when
the authorities at the scene of crime need speetlexpert opinion — scientific assistance at the
scene of crime or to explain facts important fa thiminal procedures, mostly by serious criminal
events where experts give advice and instructionsdrrect execution of the forensic-technical
operations or if the expert activity is needed aseas of fires, explosions and accidents, or other
serious events where expert examination of theesoéarime is part of the expertise. The expert —
civilian, who fulfils all legal conditions (medicalxaminers, traffic experts, etc.), can be alstedal
at the scene of crime.

2. Is there any mechanism to ensure the quality, tra@dbility and preservation of
sampling?(Do protocols, specific rules exist?)

Accreditation of the scene of crime is in the dietianaking process. Mechanisms ensuring
the quality follow from the internal directives anefjulations (e.g. Directive for execution of the
expert and scientific activity in the Police, Eveap Crime Scene Management Good Practice
Manual developed by European Union police expartsthe document no. 10138/01 Crime Scene
Management — Standards of performance). The ragatr of the results of the crime scene
investigation is made in &rotocol of crime scene searchinghe protocol is signed by all
participants. A third party summoned as a witndssukl be present, if possible. All physical
means of evidence should all be tracked down attteged, and their proper safe-keeping ensured.
Audio and/or video records, drawings or drafts éonfiade of the object of the inspection, and they
shall be attached to the records. Police force edsnes out usability test of the forensic evidenc
tracking system calledEVIDENCE which is a management system for the handlingudences
included data about transportation (chain of eweég¢nforensic examination and storage. The
system will be guarantee fair Quality Managementedures.



3. How are experts selected? Do they have a periodiefiormance appraisal?

Experts are chosen according to their universitycation and gained scientific experience,
after acceptance they complete a three year spegilsihg process. Experts are evaluated once per
every year by their superior officer, and a commealuation is done by the superior officer when
needed, at least once per five years. A part ottmeplex evaluation is proving the competence to
perform expert activity, verifying the theoreticahd practical knowledge by a examination
committee consisting from specialists in the patéicbranch.

4. What is the legal status (public or private) of cnme laboratories performing analysis?

Do they have to be granted an approval and certifettion (for example ISO 17025 quality
standard)?

The Institute is the only institution dealing wigkpert activities in the sphere of evaluation of
material evidence and proves in expert investigatamd the Institute is a state organization. & th
Legal system of expert activity is not defined tieeed to acquire a quality standard certification.
For the Institute the certification and accredutatof quality standards follows from the ENFSI
membership.

5. What is the probative value conferred to the expefts report in criminal trial?
Does this value differ from that of the other typesf evidence (testimony...)?

In criminal judicial proceedings, the principletbe free assessment of evidence is applied, i.e.
the Penal Procedural Code does not provide prénoigis determining when a court must accept a
fact as proven or not. The Penal Procedural Codeiges that the authorities active in criminal
procedure (a police authority, a prosecutor) angtcassess evidence at its discretion, each piece
of evidence separately and all evidence in its mlutontext; the court shall take due account of
everything which comes to light in proceedings)uding the facts presented by the parties.

6. Do the technical and scientific police intervene imny kind of offences or only in the most
serious ones?

Crime scene technicians usually intervene in amyg laf offences (if there is a crime scene)
except administrative delicts. In the most seriousinal offences (and also arsons, explosions,
disasters) the authority active in criminal proaed(a police authority, a prosecutor) may require
forensic expert to take part in the crime scenestigation.

7. In which way and during which stage of the proceedigs may the defense challenge the
forensic evidence?

The defense can challenge the forensic evideneayrstage of the proceedings. The proof of
evidence is realized upon request of a criminahautly, and in the court action upon a judge’s
request, in case of providing an expert evaluatioformal decision of the competent criminal
authority on appointment of an expert. The defermsg appeal against this decision. Expert
evidence can be also submitted by a party (a daféehdSuch expert evidence is admissible if
possesses all the pre-requisites required undePé¢hal Procedural Code and includes the clause
signed by the expert that he/she is aware of camesegs of knowingly written untrue expert
evidence.



8. Have you developed a special appraisal in certaitefds of forensic evidence?
(If yes which ones?)

The Institute has developed a system of evaludtiomelevant evidence sent to expertise.
Where the drawbacks are evaluated, the feedbasénisto the relevant units and authorities and
the overview is published on the web-site. Thisteiy has been developed for certain spheres of
evidence collection where skills, experience ano\adge is needed.
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Scientific Evidence in Crimnal Matters

1) Which authorities are responsible for scientifieevidence collection? Who makes the
decision that a sampling is necessary? Who carriesit sampling operations (expert or
police)? Under which supervision?

If the word “sampling” means evidence recovery ttieoverall responsibility lies with the leader
of the investigation, i.e. police/prosecutor. Thene scene examiner has the responsibility to take
relevant samples at the crime scene. However, es@eaecovery at crime scenes in cases
identified as volume crime, might be performed oy bocal police officer.

The Swedish National Laboratory of Forensic Scielsceometimes asked to assist at the crime
scene. This usually occurs when expertise knowlé@dgecertain area is required, e.g. clandestine
laboratories and fire scenes.

The forensic pathologist takes samples from forersmitopsy cases for identification and
toxicology. Those samples are analyzed by the &boy of the National Board of Forensic
medicine (Department of Forensic Genetics and FRiceioxicology) which is situated in
Linkdping, Sweden, and is serving all six departtaerf Forensic Medicine in Sweden.

2) Is there any mechanism to ensure the quality, &iceability and preservation of sampling?

The person collecting evidence should usually folkp general procedure, but it does not always
include a detailed description of the steps andllddferences might occur. Detailed procedures
are only used when a certain type of scene isigtteccurring. There is also a field manual with
instructions for the first officer on the crime see Further,, there is an on-going project wittme t
police with the objective to select package malkergad common ways to give samples unique
identities.Moreover, the police have started to adapt to 8@ standard 17020 regarding crime
scenes.

The traceability of the sample is ensured by alwajerring to the number given to each seizure or
trace recovered.

The preservation of samples is usually performenring to written recommendations.
7



As far as the National Board of Forensic Mediciaeconcerned, the samples taken from cases
undergoing forensic autopsy follow a special protand rules to ensure the quality, traceability
and preservation of samples.

3) How are experts selected? Do they have periogierformance appraisal?

There is at present only one forensic science &bor in Sweden, the Swedish National
Laboratory of Forensic Science (SKL). Some taskseilation to certain expert fields are also
performed at the crime scene units within the go#iathorities. There is no defined list of experts
that can be used within the judicial system.

Within the forensic laboratory (SKL), different ria must be met for a person to be considered
competent within a forensic field. In accordancéhva new competence assurance system within
the forensic laboratory, periodical assessmentsoaipetence is performed. A written and oral
exam, and in some cases also a practical exanse 0 deem a person competent after being a
trainee. Moreover, there is a surveillance of cammpee every 18 months and a reassessment of
competence every six years. All written statemangspeer reviewed.

Nordakt is a competence assessment system for fimgt examiners. This is a Nordic system and
has a documented routine for assessment and reass#svith set criteria.

Education and training for crime scene investigatoe well defined and applied.

At the National Board of Forensic Medicine (RMVWrénsic pathologists are licensed to practice
legal medicine.

4) What is the legal status (public or private) ottrime laboratories performing analysis?
Do they have to be granted an approval and certifettion (for example ISO 17025)?

The Swedish National Forensic Laboratory (SKL) is apublic agency under the Swedish National Police
Board. The crime scene units within the local polie authorities are also public. The Police or Prosetors
could use any laboratory they find appropriate. Thee are no private laboratories with these competenes
in Sweden.

SKL is accredited according to ISO/IEC 17025. The glice laboratories are working towards the same
quality standard.

The National Board of Forensic Medicine including laboratory is a public authority, a central
government agency. The Department of Forensic @snahd Forensic Toxicology is accredited
according to the ISO 17025 standard.

5) What is the probative value conferred tdhe expert’s evidence in criminal trial?

The Swedish penal and procedural system is basetherprinciple of free examination of
evidence. Therefore, it is not possible to say Wwhialue is conferred on an expert’s report in a
criminal trial or if it differs from that of othetlypes of evidence. As for all other types of eviteen
the court has to evaluate the expert reports iddadly in every particular case.



6) Do the technical and scientific police intervenen any kind of offences or only in the most
serious ones?

Sweden has nothing called Technical and Scientifolice. Instead of technical police we
have the crime scene investigators, and the sciditti police correspond to our forensic
experts from the forensic laboratory.

The investigation leader, police or prosecutor, msly at anytime for forensic experts to assist in a
case. It is up to the investigation leader andpiblece authority to decide how the resources are to
be used.

7) In which way and during which stage of proceedigs may the defence challenge forensic
evidence?

This depends on the investigation, but the defeacealways challenge the evidence, throughout
the judicial procedure (starting with the initiatiof a preliminary investigation).

When it comes to court proceedings, the defenceh®asght to challenge the forensic evidence at
any stage of the court proceedings, i.e. even @ Higher courts. This can e.g. be done by
presenting own evidence in order to disprove therfsic evidence or by arguing that the forensic
evidence shall be given no or low value. As fortgtles of evidence, the court may reject forensic
evidence if the evidence is deemed to be unnegessavidently should be of no effect.

8) Have you developed a special appraisal in certafields of forensic evidence?

Assuming that the question regards how statementsdm different forensic disciplines
are valued, this depends on the circumstances ofdltase. However, the fields of finger
print and DNA are of great importance since they ca be directly linked to an individual.



